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An 
Incomparable 


Reference Book 


A 
Valuable Adjunct 
to Law Libraries 


A Law Book of Destinction 


LAW REFRESHER 


by 
WILLIAM E. BurRBy 


This single, compact volume contains a scholarly treatment of General Law, both sub- 
stantive and procedural. Old authorities are kept up to date with the more modern 
decisions and statutory changes. 

* Twenty-three subjects are summarized, 
including Administrative Law, Taxa- 
tion, Labor Law and Community Prop- 
erty. 

* Text consists of 880 pages and foot- 

note material. 


* Over 5500 cases and copious law re- 
view material are cited or discussed. 


* Index and table of cases provide a 
quick easy reference. 


$25.00 
Immediate delivery by mail prepaid. 


Reprints of individual subjects are now available in pamphlet form. 
Order direct from publisher—$1.00 prepaid. 


The Law School 


BOX N e WEST LOS ANGELES, CALIFORNIA 
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FLETCHER'S 
CYCLOPEDIA of 
CORPORATIONS 


"We deem it unnecessary to refer to any other authority upon 


that particular question.” 
—Mr. Chief Justice Thurman of Utah in Aggeller 


& Musser Seed Co. vs. Blood, 272 Pac. 933. 


FROM ALL OVER THE COUNTRY come the commendations 
for FLETCHER’S CYCLOPEDIA OF CORPORATIONS. It is 
quoted, cited and relied upon as the outstanding authority by courts 


STA ND A RD and counsel from coast to coast. 
Some of the reasons for this high regard for FLETCHER are: 
1. CLEAR TEXT TREATMENT, sound and comprehensive, backed 
A UTHORI Ty by complete annotations; EVERY decision from EVERY state so 


written up as to give the entire background. 


2. BASED UPON OVER A QUARTER OF A MILLION CITATIONS, 

derived from perusing EVERY PAGE of EVERY CASE in the 

modern reports, so as to pick up every point of corporation law, 
TiM F no matter where hidden. 

3. NOT LIMITED to merely the ordinary business corporation, 


or generalities, but covering also all corporate aspects of RAIL- 
ROADS, INSURANCE COMPANIES, BANKS and other special- 
ized types of corporations NO MATTER WHERE DIGESTED 
or left outside the scope of other works on Corporations. 


4. NATION-WIDE SCOPE—a matter of primary importance in 
dealing with corporations organized under the laws of states other 


TWE NTY than your own and doing business all over the country. 


5. PERMANENT—kept to date by pocket supplementation cur- 


VOLUMES rently and revision of isolated volumes when necessary; designed to 
last through the years and be always alive and reliable with the 
$1 6 500 latest law. 


6. PRACTICAL—replete with hardheaded suggestions and warn- 
ings collected from a wide variety of sources which interpolate 
sound business judgment and practice and explain HOW and WHY. 


Now that corporate rights and transactions must be more care- 
fully and expertly handled than ever before, we believe you should 
have this nationally-acclaimed set AT ONCE. 


CALLAGHAN & COMPANY, 401 £. OHIO ST., CHICAGO 11, ILL. 





THE AMERICAN BAR ASSOCIATION JOURNAL is published monthly by AMERICAN Bar AssociATION at 1140 North Dearborn Street, Chicago 10, Illinois. 
_ Entered as second class matter Aug. 25, 1920, at the Post Office at Chicago, Ill., under the Act of Aug. 24, 1912. 
Price: per copy, 75c; to Members, 50c; per year $3.00; to Members, $1.50; to Students in Law Schools, $1.50. Vol. 33, No. 4. 
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Association Dues 1 
Increased to Twelve Dollars 


\{ter considering carefully the sharp- 
ly increased costs of nearly every- 
thing which enters into the Associa- 
tion’s budget and the many demands 
on the for and 
broadened activities for the profes- 
sion and the public, the House of 
Delegates voted to increase the an- 
dues. Every member should 
read the compelling reasons for the 
A dollar per month does 
not seem too much for a lawyer to 


Association new 


nual 
increase. 


pay for what our Association is do- 
ing for him and for the public. 


Why Not Pensions 2 
for Partners? 


What we hope will be the “opening 
gun” in a campaign by our Associa- 
tion to remove a serious financial 
disadvantage inflicted on partners in 
law firms and secure an equality of 
treatment for members of the profes- 
sion is our publication of a cogent 
article by John R. Nicholson, of the 
Chicago Bar. It is the product of 
studies in our Section of Corpora- 
tion, Banking and Mercantile Law; 
he is Chairman of the Section’s Com- 
mittee. 
Editors has been working on the 
subject for you as well as for his own 
firm, for several months. As these 
obstacles are only a part of larger 
problems of disparities and discrim- 
inations, the JOURNAL will publish 
more about them, and discuss reme- 


A member of the Board of 





dies, in following issues. 





Appointment and Confirmation 3 
of Federal Judges 


The House of Delegates on February 
24 empowered the Association’s Com- 
mittee on the Judiciary to “oppose 
the nomination and confirmation of 
persons unfit or not sufficiently quali- 








In This Issue 





fied for appointment as Federal 
Judges”; also, “to promote the nomi- 
nation and confirmation of such per- 
sons as the Committee after investi- 
gation, deems to be competent” for 
such offices. All such matters are to 
be reported to the House of Dele- 
gates. The Committee’s Report and 
the authorization voted by the House 
are summarized in this issue. 


Administrative Practitioners Act 4 
Will Be Expedited 


The Association’s much-needed meas- 
ure to regulate and prescribe the 
practice by lawyers and others be- 
fore federal 
agencies was introduced in the Con- 


and administrative 
gress on March 20 and will be pressed 
for early hearing, report, and enact- 
ment. Supplementary to the Admin- 
Procedure Act, it will af- 
ford substantial protection to the 
public and the profession. We give 
the text of the bill, the 
product of long consideration and 


istrative 


which is 


careful draftsmanship. 


Senior Circuit Judge 5 
Samuel H. Sibley of the Fifth 


Our series is honored this month 
with the portrayal of a truly great 
American jurist, staunch exponent 
of the Constitution, and beloved ex- 
emplar of the best in our profes- 
sion’s ideals and public service. 


Rule Making Under 6 
the Administrative Procedure Act 


Of practical usefulness to lawyers 
whose clients’ interests are or may be 
affected by rule making by federal 
agencies is the well-annotated article 
by David Reich, who is a Special As- 
sistant to the Attorney General in 
the office of the Assistant Solicitor 
General. Mr. Reich’s analysis and 






views are given as his own—not ne- 
cessarily those of the Department of 
Justice or of the Association’s Section 
of Administrative Law. 


Military Justice 7 
and the Congress 


For the Army, Secretary of War 
Patterson has approved most of the 
recommendations of the Advisory 
Committee nominated by our Associ- 
ation and appointed by the War De- 
partment. Our Association again 
fulfilled its function as “the public’s 
lawyer’, as to the tested ways to 
improve the administration of jus- 
tice. Some of the changes require 
action by the Congress to amend the 
Articles of War. Two of the most 
important recommendations of the 
Committee (See 33 A.B.A.J. 13, Jan- 
uary, 1947) were not accepted by the 
Army. 


Opposing Views As to Our 8B 
“Citizenship"’ Article 


“American Citizenship: Can Appli- 
cants Qualify Their Allegiance?” in 
February (page 95), 
aroused Nation-wide interest. The 
subject was one on which differing 
views are reasonably and earnestly 
held; our readers expressed them to 
the forceful letters re- 
ceived, we have made excerpts, par- 
ticularly from those which opposed 
and criticized the views set forth in 


our issue 


us. From 


our first article on the subject. The 
JourNAL seeks to give its readers the 
opposing views, on a legal issue of 
such importance. 


Grover Cleveland ¥ 
When a Buffalo Lawyer 


Present generations of lawyers do not 
know that a great President of the 
United States was once a beginner 
in law, and later an active practi- 
tioner, in Buffalo and Western New 
York. Philip J. Wickser has brought 
together available material concern- 
ing Cleveland as a lawyer. Has any 
other President of a local Bar Asso- 
ciation gone on to be President of 
the United States? 

(Continued on page V) 
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Fipevity ann Deposit comPANY 









ip reliable method for obtaining the right kind 
of bond for yourself or a client is to call the 
local F&D representative. 

With his help you may be assured of an 
instrument that is in correct form for the Court. 

Whether the premium is large or small, he 
will serve you promptly...willingly...efficiently. 

Choosing F&D also means that your bond 
is backed by the leading company in its field, with 
more than 56 years of experience in the under- 


writing of Court and Fiduciary bonds. 


SSE “ LN 
; FIDELITY AND SURETY BONDS — BURGLARY, 
ie i. \ ROBBERY, FORGERY AND GLASS INSURANCE 
\ \ 


( 
| 


Baltimore —% ) Maryland 


AFFILIATE: AMERICAN BONDING COMPANY OF BALTIMORE 
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Continued from page III) 





10 


Our Supreme Court as 

Symbol in a Troubled World 
\t the 75th anniversary of the found- 
ine of the Cincinnati Bar Association, 
the President of 
Carl B. Rix, took occasion to testify 


our Association, 





to the significance of the Supreme 
Court of the United States, for the 
people of Nations which are trying 
to re-establish law and justice, as well 
as {or the people of countries where 
law has perished and a substitute 
tvranny holds sway. 


12 


First Regional Group Conference 
as to International Law 

[he joint program of the American 
and Canadian Bar Associations, in 
furtherance of the progressive devel- 
opment of international law, is under 
way. The first Regional Conference 
under the auspices of the Committee 
for Peace and Law Through United 
Nations was held in Boston on 
March 4. Thirty or more Conferences 
will be held throughout the United 
States, and five or six in Canada. 








concisely. 


at a modest cost. 


If you 


office. 





No Lawyer Need Fret 


as a busy lawyer 





13 


From a variety of books recently 
published in the fields of biography, 
history, literature and reminiscence, 
Walter P. Armstrong has culled in- 
teresting characterizations of men 
and events. It is a review of books, 
not of a book. Many of the personali- 
ties are lawyers who were exemplars 
of our profession. 


“Some Books Not Primarily 
for Lawyers”’ 


14 


“Books for Lawyers”’ 

Reviewed In This Issue 
Lions Under the Throne, a chal- 
lenging and brilliantly written com- 
mentary on the Supreme Court, by 
Charles P. Curtis, Jr.; They Builded 
Better Than They Knew, a charm- 
ing account of dynamic personalities 
who mostly were lawyers; Web of 
Government, Professor Maclver’s 
trenchant study of fundamentals 
that should not be denied; Appeal 
to the Nations, Norman Thomas’ 
truly great work, of epoch-marking 
significance if it is heeded; The Lin- 
coln Reader, Paul M. Angle’s anthol- 


In this Issue 


ogy of Lincolnania—these and oth- 
ers are in our department this 
Several books offered as 
“tools of the profession” are discrim- 
inatingly assayed. 


month. 


The First Year of 22 
United Nations Legislation 


Our new department on the progres- 
sive development of international 
law brings together the facts as to 
the considerable amount of interna- 
tional legislation which has been 
consummated or is under way, 
through Conventions, Agreements, 
accessions, etc., under the aegis of 
The United Nations. 


Mid-Year Proceedings 27 
of House of Delegates 

Every member of our Association 
should read carefully the Proceed- 
ings of the mid-year meeting of the 
representative body of our Associa- 
tion, held in Chicago on February 
24-25. Many of the actions voted 
are of far-reaching significance, to 
American lawyers and to the public 
whom they serve. 





In the Corporation Trust system statutory representation is not a 


or reports with statutory representation by the CT System. Nor need he 
fret over the mass of detail so often involved. CT’s State Tax and Report 


Bulletins give the whole what, when and where simply, accurately and 


It is a wise man who recognizes the right tool for a specialized job, 


and the Corporation Trust system can be that tool quickly, easily and 


desire assistance in matters relating to 
corporate organization or qualification, ask the nearest Corporation Trust 


You will be well-rewarded! 





torpora tion Trust 


& 


side-line. Its many offices and representatives, from Maine to California, ~ | 
; é . } ae 
are all part of a vast, continent-wide service—carefully coordinated and 4 ; ? 
: Corporation Trust 
integrated through a half-century of development. Company 
\ 
OF resi 
No attorney need fear missing the latest information on state taxes CT" 


Corporation System 


And Associated Companies 


Albany 1 . . . 4%. Hawk Street 
Atlanta 3 . 57 Forsyth Street, N. W. 
Baltimore 2 10 Light Street 
Boston 9 - 10 Post Office Square 
Buffalo 3 = 295 Main Street 
Chicago 4 208 S. La Salle Street 
Cincinnati 2 441 Vine Street 
Cleveland 14 . . 925 Euclid Avenue 
Dallas 1 . 1309 Main Street 
Detroit 26 . 719 Griswold Street 
Dover, Del. 30 Dover Green 
Hartford 3 50 State Street 


Jersey City 2 
Los Angeles 13 
Minneapolis 1 . 
New York 5 
Philadelphia 9 . 


15 Exchange Place 

. 510 S. Spring Street 
. 409 Second Avenue S. 
. 120 Broadway 

. 123 S. Broad Street 
Pittsburgh 22 . .535 Smithfield Street 
Portiand, Me. 3 57 Exchange Street 
San Francisco 4 220 Montgomery Street 


Seattle 4 . 1004 Second Avenue 
St. Louis 2 . 314 North Broadway 
Washington 4 . . 1329 E. St. N. W, 
Wilmington 99 .100 West 10th Street 
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BUY IT FROM YOUR MARKING DEVICE 


DEALER OR STATIONER ALWAYS UP TO DATE 
MEYER & WENTHE, INC. 


30 SOUTH JEFFERSON ST. + CHICAGO 6 































Announcement... of 1947 Essay Contest conducted by American Bar Association pursuant to terms 


of bequest of Judge Erskine M. Ross, Deceased. Information for Contestants 


Subject to be discussed: Time when essay must be submitted: 


“How Can International Legislation Best Be Improved—By On or before May 1, 1947. 


Multi-Partite Treaties, or by Giving Powers to the General Amount of Prize: 
Assembly of the United Nations?” $2500.00 * 
Eligibility: 


The contest will be open to all members of the Association in good standing, including new members elected prior to March 
31, 1947, (except previous winners, members of the Board of Governors, Officers, and employees of the Association), who have 
paid their annual dues to the Association for the current fiscal year in which the essay is to be submitted. 





No essay will be accepted unless prepared for this contest and not previously published. Each entryman will be required to 
assign to the Association all right, title and interest in the essay submitted and the copyright thereof. 


An essay shall be restricted to five thousand words, including quoted matter and citations in the text. Footnotes or notes 
following the essay will not be included in the computation of the number of words, but excessive documentation in notes may 
be penalized by the judges of the contest. Clearness and brevity of expression and absence of iteration or undue prolixity will 
be taken into favorable consideration. 


Anyone wishing to enter the contest should communicate promptly with the Executive Secretary of the Association, who will 
furnish further information and instructions. 


AMERICAN BAR ASSOCIATION 


1140 N. Dearborn Street Chicago 10, Illinois 


* Amount of award reduced this year because of decreased income from securities in Ross fund 
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a sail : 
Ohe WUark. that isa medsdage in ilbetf 
: site , rk o T — 
To the authority in antique silver, the 
hallmark or the maker’s mark reveals 
the information that he needs to estab- 
lish the authenticity of the piece as well | @ 
as the date and place of its making. 
Modern silver, also by its mark, attests | 
its sterling quality and the pride of 


its maker, 


The mark to be found in every sheet of 
Crane’s Paper likewise carries a mes- 
sage—a message of quality and crafts- 
manship, of the use of cotton and linen 
fibres only in the making of paper 
these 146 years. It is to be found in the 
Crane watermark which reveals itself 
when the paper is held against the 
light. It is our mark of pride in the 
making of these fine papers for per- 
sonal, social and business use. It is 
your mark of assurance when you 
buy paper; when you use 

Crane’s in your daily cor - 
respondence, in formal 

invitations, in matters 


of importance for refer- 


ence and record. 
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CRANES 
FINE PAPERS 


MADE IN DALTON, MASSACHUSETTS 
SINCE 1801 
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A comprehensive account of the 
EVOLUTION OF AUTHORITY 


Professor Maciver has written his new 
book ‘‘to show how the government of 
man over man has come to be.’’ 


To find the forces of myth and law that hold 
together this tenuous web, he covers the whole 
history of government, from its family origins 
through its different forms in the dominant 
cultures; the relationship of state to state; and, 
finally, the approach to international order. 
He presents a complete picture of the evolution 
of authority through history. His attitude is one 
of hopeful enthusiasm tempered by scientific 
caution, which is such a rare and desirable 
quality of scholarship at its best, in this book 


THE WEB OF 
GOVERNMENT 


. R. M. Maclver 


Lieber Professor of Political Science and 
Sociology, Columbia University, New York City 


“A wise and provocative book’’ says 
Thomas K. Finletter in the New York 
Times. And T. V. Smith states in the 
Saturday Review of Literature: ‘‘Mr. 
Maclver has, as usual, written a com- 
petent book: solid in content, straight- 
forward in style, fecund of perspective."’ 


CONTENTS: THE EMERGENCE OF GOVERNMENT. Man and 
Government— The Breeding Ground—The Myth of Authority. 
THE BASES OF AUTHORITY. The Firmament of Law—The Pyramid 
of Power—Property and Status. THE FORMS OF GOVERNMENT. 
Conspectus of the Forms of Government—The Ways of Democracy 
—tThe Ways of Dictatorship. THE TRANSFORMATIONS OF GOV- 
ERNMENT. Revolution and Transformation—The Transformations 
of Function—State Over Against State. CONCLUSIONS ON THE 
THEORY OF GOVERNMENT. The Unit and the Unity—Commentary 


—lIndex. 


List Price $4.50 
THE MACMILLAN COMPANY 


60 Fifth Avenue New York 11 


FOR FINAL CHECK 








on application of the law. . \ 


and in deciding through the year 
questions which affect tax liability 


Keep at hand and use constantly 


Montgomery’s Tax Annuals; it often 
makes so much other work unnecessary 





| Get Now The 1946-47 Issues 





MONTGOMERY'S Federal Taxes— 


CORPORATIONS and 
PARTNERSHIPS 


In one place for ready application—everything you need 
on this year’s tax questions. In any business of any size. 


2v $20. 
ESTATES, TRUSTS 
_and GIFTS 

The guide to estate planning S$ 10. 








THE RONALD PRESS COMPANY 
15 East 26th Street, New York 10 














COMPLETELY REVISED EDITION OF 


“The best available 
commentary on the 
Constitution. —Review of Politics 


THE 


Constitution 


and What It 
Means Today 


By EDWARD S. CORWIN 


The classic handbook on the Constitution, brought completely 
up to date, including changes in interpretation during the War. 


9th edition, $2.75 


At your bookstore 
PRINCETON 
University Press 
Princeton, N. J. 
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1 eTAX BAROMETER | 


THE TAX BAROMETER 
helps you SAVE TIME— 
SAVE MONEY —SAVE TAXES 


Here’s why tax-wise accountants, attorneys, and executives concen- 
trate their weekly tax reading on the fast, dependable, and compre- 
hensive TAX BAROMETER. 


Every week THE TAX BAROMETER’S editors carefully study every 
new decision and regulation affecting Federal corporate and personal 
taxes. Out of the hodge-podge, they choose the key cases—and present 
their essence with clear, critical, informed comment, cut out non- 
essentials and rush them to our subscribers in a four page letter 
by first-class mail, weeks ahead ef ordinary tax services. 

THE TAX BAROMETER keeps you up-to-date in twenty minutes each 
week. Remember, every minute spent in reading lengthy tax decisions, 
many of them unimportant, is costing you time you could spend more 
profitably. 

If only one report warned you of a doubtful tax procedure or sug. 
gested allowable tax savings, it would be worth many times THE TAX 
BAROMETER’S nominal cost. 

THE TAX BAROMETER is indexed every thirteen weeks by case, by 
subject, and by Internal Revenue Code sections. Then these quarterly 
indexes are revised annually. This saves endless hours in research. 

But you can prove this at ABSOLUTELY NO COST to yourself. If not 
completely satisfied, for any reason, you may cancel your subscription 
within four weeks and we will refund your full swbscription imme- 
diately. Just pin your check to the coupon below and mail today. 


TAX BAROMETER, 70 PINE STREET, NEW YORK 5, N. Y. (DEPT. A.B.) 
Please enter my subscription for one year to THE TAX BA- 
ROMETER. | enclose my check for $25.00. If for any reason 


| am not satisfied, | may cancel my subscription within four 
weeks, and you will refund my full subscription immediately. 


Name_ 
Address. 


a a ee ee 
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An interesting comment quoted from “DISTRICT AND COUNTY REPORTS", 


published by The Legal Intelligencer, Philadelphia, Pennsylvania, relating to 


Volume 48 Corpus Juris Secundum: 


BROOKLYN 1 


“Much the most interesting title in this volume is the opening one: 
‘International Law’. The very names of the cases and texts—par- 
ticularly the latter—cited in the footnotes have a romantic flavor 
found-nowhere else in a legal encyclopedia. The title here appears 
to cover international law only in its commonly accepted and 


narrower sense, not including conflict of laws. 


‘Intoxicating Liquors’ is the lengthiest title in the volume. As a 
quick test of the thoroughness of the editorial work, we located 
in a matter of seconds, through the descriptive-word index, the 
section devoted to the well-known, annoying and insoluble con- 
troversy as to the application of the Pennsylvania Liquor License 


Quota Law to social clubs. 


The editors list 21 court decisions holding the statute to be ap- 
plicable and 25 (up to and including Volume 54 of our Pennsyl- 
vania District & County Reports) holding it inapplicable. Anyone 
wishing reliable information on whether or not this is a complete 
score will have to consult another department, but an encyclope- 
dia that furnishes that number of citations upon a problem of 
purely local interest ought to satisfy the most critical”. 


(Italics ours) 


THE AMERICAN LAW OOK COMPANY 


Publishers of 
CORPUS JURIS SECUNDUM 





NEW YORK 
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Increase in Dues: 


Required by Higher Costs and Bigger Duties 


® The House of Delegates on February 24 found itself under the necessity of increas- 


ing the amount of dues payable by Association members from $8 to $12 a year 


from $4 to $6 for the first five years after admission to the Bar). The amount of 


dues thus increased had been fixed twenty years ago, and had been maintained in 


spite of the vast and continual broadening of the Association's activities in many 


fields, along with the sharp and well-known increases in the costs of printing, all 


equipment and materials, postal and travel costs, etc., as well as in the salaries 


justly paid to full-time members of the Association's staff at Headquarters. 


Confronted with an anticipated over-all deficit of more than $50,000 for the fiscal 


year to end next June 30 dnd with many demands from the public and the profession 


for broadening the Association's work in the public interest and taking on additional 


activities to fulfill its position of enhanced leadership, the House acceded to the 


considered recommendations of all those charged with responsibility for the financial 


administration of our Association. 


The increase was decisively voted after full 


discussion, as reported on pages 394-396 of this issue. The one-payment cost of a life 


membership was increased at the same time from $150 to $300. 


Members of our Association are urged to read and consider the reasons which led 


the House of Delegates to approve and adopt the increase in the twenty-year-old 


amount of dues. 





" Effective as of July 1, members of 
our Association will be asked to pay 
at the rate of one dollar per month 
for support of its many-sided work 
in their interest and in behalf of 
Members during their 
first five years after admission to 
the Bar will pay fifty cents per 
month. The purpose of this article 
is to sketch some—but by no means 
all—of the many things which our 
\ssociation is doing throughout each 
year, of practical advantage and 
benefit to lawyers and in fulfillment 
of its responsibility to the public, 
to the administration of justice, and 
to the American form of government. 


the public. 


A Dollar a Month 

Is Not Much to Pay 

Lawyers who can and will recall 
the work of the Association as it was 
conducted twenty years ago, when the 
dues were fixed at eight dollars, will 
find abundant reasons for conclud- 
ing that a dollar per month is not 
very much for an individual lawye1 
to pay for the support and carrying 
on of the Association’s expanded 
activities. It will be recognized, of 
course, that the percentage of in- 
crease is not commensurate with the 
advance, during the same period, of 


wages, salaries, rents, costs of food 
and clothing, and the prices of most 


of the things the average person has 
to buy. Details of the increased costs 
of things which enter directly into 
our Association’s operating budget 
are given hereinafter. 

This increase in dues, however, 
is soundly grounded on the fact that 
the larger revenues are urgently 
needed to undertake and fulfill re- 
sponsibilities which are of practical 
benefit to lawyers in their profes- 
sional work and are inescapable 
unless our Association is to abdicate 
its position of leadership. 


“Bigger Dues for 

Bigger Duties”’ 

In appraising whether a dollar a 
month is too much for our members 
Association’s 
work continued and expanded in 


to pay to have our 
their behalf, the following among 
the newer activities are here referred 
to, with the connotation that each 
of them costs money to carry on and 
that any one of them should be worth 
a dollar per month of any lawyer's 
money: 

1. The Association has created a 
Committee on the Judiciary and put 
it constantly on the job, as shown 
elsewhere in this issue (page 305), 
to oppose the appointment or con- 
firmation of unfit or unqualified 
men as federal judges, in any Court 
and in all parts of our country, with 
power to promote, support or sug- 
gest qualified, impartial and coura- 
geous nominees. This is a great new 
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undertaking, which will require 
many Committee meetings, much 
investigation of nominees, many ap- 
pearances and conferences in Wash- 
ington. Eminent and public-spirited 
lawyers will give large amounts of 


their time freely to this task which 


is important to every practising 
lawyer as well as to clients and the 
public. 

9 


2. Recognizing explicitly in its 
Resolution the “‘trusteeship of the 
legal profession in the interest of 
the people” (see page 405), the 
House has elected a_ long-needed 
Public 


which is choosing a Director. 


Relations, 
To- 


gether this new agency will be on 


Committee on 


the job to promote the interests and 
the good reputation of the profes- 
sion, reply to and correct criticisms 
work to eliminate 
aspersions on lawyers in the movies, 
press and radio, acquaint the public 
more fully with the work of our 
Association, and generally enlist a 


and calumnies, 


wider public support for our de 
clared objectives. 

3. As to the curbing of abuses 
in administrative law and_proce- 
dure and the ending of arbitrary 
powers and action by some adminis- 
trative agencies, our. Association’s 
signal service in the enactment of 
the Act 


marked a beginning and broadening, 


Administrative Procedure 


not an ending, of intensive labors 
under the leadership of the new 
Section of Administrative Law. To 
promote the fair interpretation of 
the Act, maintain its integrity and 
efhcacy, insist that its requirements 
of impartiality and fairness shall be 
complied with in good faith, and 
cope with the multiplying problems 
which follow its enactment, are a 
major task for continuing vigilance 
and disinterested work, in the suc- 
cess of which practically every law- 
yer and his clients have a stake, along 
with the public. (33 A.B.A.J. 213; 
March, 1947) 

4. The latest instance of these 
supplementary activities is the draft- 
ing and sponsorship of the proposed 
Administrative Practitioners Act, 
which is quoted in full in this issue, 
introduced in the Congress on March 
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20, to provide standards and proce- 
dure for admissions to practice be- 
fore administrative agencies, regulate 
and limit such practice by non-law- 
yers, and prescribe a disciplinary 
procedure subject to judicial review. 
Enactment of this measure, which is 
related also to the 
continual fight against unauthorized 
practice of the law, will save time 
and money for many lawyers, and 


Association’s 


eliminate the instances of prejudice 
and unfairness to which some law- 
yers have been subjected because of 
their espousal of their clients’ claims 
of rights. 

5. The Association has been en- 
deavoring for many years to obtain 
the funds and develop practicable 
ways of being of practical help to 
their work for 
clients. Several of the Sections pre- 
pare and send to their members 
highly publications. 
The JourNaAL has developed experi- 
mentally useful “‘service”’ 
departments—“‘Courts, Departments 
and Agencies” is the latest. The 
revenues from the increase in dues 
will enable the starting of a semi- 
monthly news publication to go to 
all members, to give Bar Association 
news more promptly than the month- 
ly JOURNAL can do, and also to give 
selective “services” as to decisions, 
rulings, regulations, etc., in special- 
ized fields of the law. The JourNAL 
will be freed from having to do 
“double duty”. This new publica- 
tion, which the House of Delegates 
directed the Board of Governors to 
launch as soon as it finds the same 
feasible, should be worth more than 
the $4 increase in dues. 

6. The future of law, Courts and 
an independent profession in any 
country, including our own, seems 
to be closely linked to the future 
of international and world law en- 
forced by impartial, independent 
Courts of justice. As is reported on 
page 402 of this issue, our Association 
is engaged in a joint program with 


its members in 


informative 


several 


the Canadian Bar Association for 
the progressive development and 
furtherance of international law. 


More than thirty Regional Confer- 
ences are being held, in all parts 


of the United States, following the 
pattern used effectively as to the 
World Court and the Statute of the 
Court. With the present inadequate 
revenues from dues, this large-scale 
task is at present being financed 
without calling on the general funds 
of our Association. Beyond a doubt, 
the program will need and should 
have support from the proceeds of 
the increase in dues. 

7. In addition to its unceasing 
work over the years to improve the 
administration of justice, obtain ade. 
quate salaries and security of tenure 
of judges, modernize the methods 
of judicial selection, maintain high 
standards of legal education and 
admissions to the Bar, and declare 
and enforce rigorous standards of 
professional conduct, our Association 
now has new responsibilities as to 
the profession and as to education 
for it. A Survey of the Legal Pro- 
fession has been launched; the As- 
sociation has to help finance it. Our 
Association is sponsoring a Nation. 
wide program of continuing post- 
admission education for lawyers. It 
is giving financial and staff support 
to Legal Aid work; it is struggling 
with the problems of low-cost refer- 
rals for legal service, for persons of 
moderate means. It is cooperating 
with distinguished committees of 
non-lawyers in matters of mutual 
concern to the profession and the 
public. Through proceeds of the 
increased dues, it will give the 
“green light” to our younger law- 
yers (the Junior Bar Conference) 
in their Public Information and 
other programs. 

8. The last Annual Meeting 
adopted a constitutional amend- 
ment (see 33 A.B.A.J. 183, February, 
1947) to establish a definite plan 
for Regional Meetings in various 
parts of the country each year, to 
bring the Association, its work and 
its message out to members and other 
lawyers in their home communities 
—the great number of members who 
do not and cannot come to Annual 
Meetings. The planning, staffing and 
management of these Regional 
Meetings cost money and need f- 
nancial support, but they have 
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proved to be well worth while. 

9. As far as they could with avail- 
able resources, the Association and 
its JOURNAL have been combating 
administrative absolutism, totalitari- 
anism, positivism, collectivism, Com- 
munism, in whatever guises and 
under whatever names that destruc- 
tive philosophy has sought to make 
headway in America. Our Associa- 
tion has been one of the staunch 
and outspoken champions of consti- 
tutional government and the insti- 
tutions of freedom, in our country 
and the world. The JourNAv has 
been proud to be the principal 
means of carrying our Association’s 
message to its readers in every city, 
(0 newspapers, to legislators and 
ther public officials, to libraries and 
colleges, to leaders for liberty in The 
United Nations and in other lands. 
\ll of these things cost money; with 
printing costs sharply increased, 
they cost much more money than 
ever before. With the issue as to 
Communism now squarely joined, 
in our own country and in the world, 
a dollar a month is little for a law- 
ver to pay, to help his Association 
do even more effective work for 
ideals in this decisive 
struggle for freedom and law. 

\ll these new and _ broadened 
activities are in addition to the usual 
work of our Association, its seventeen 
Sections, its more than forty Com- 
mittees, in many fields, more than a 
few of which would deserve special 
mention here. 


The People and the 


‘| do not forget the position, as- 
sumed by some, that constitutional 
questions are to be decided by the 
Supreme Court; nor do I deny that 
such decisions must be binding, in 
iny case, upon the parties to a suit, 
as to the object of that suit, while they 
are also entitled to very high respect 
and consideration in all parallel cases 
by all other departments of the gov- 
ernment. And while it is obviously 
possible that such decisions may be er- 
roneous in any given case, still the 
evil effect following it, being limited 
to that particular case, with the 


\merican 


We believe that specific tasks above 
sketched are more than sufficient to 
“make a case” for the higher dues. 
Our members aware also of 
the higher rates of pay for clerical 
staffs and the higher costs of prac- 
tically all kinds of materials and 
service, as compared with twenty 
years ago. The anticipated deficit 
for the current fiscal year exceeds 
$50,000 at the present rate of dues. 
Up to this time, the work of the 
has 


are 


Association been carried on 
through the diligence and loyalty of 
an understaffed Headquarters and 
the volunteer work of many lawyers 
who could ill afford the time to do 
unassisted work. Our organization, 
staffs and equipment have now to be 
brought abreast of our work and our 
opportunities. 

The cost of printing is by far the 
largest item in our Association’s 
budget. This includes the reports 
and publications of Sections and 
Committees, the programs and calen- 
dars for meetings, the Annual Re- 
port Volume, the printing for Re- 
gional Meetings, and the JOURNAL. 
We illustrate the upward trend by a 


few facts concerning the JOURNAL. 


Increase in Costs of 
Printing the Journal 


Four typical issues of the JOURNAL 
in 1942 cost an average of $2950 per 
issue. The same number of pages 
and copies cost $3584 at 1946 rates 


and $4800 at present printing 


Supreme Court 


chance that it may be overruled and 
never become a precedent for other 
cases, can better be borne than could 
the evils of a different practice. At 
the same time, the candid citizen 
must confess that if the policy of the 
government, upon vital questions af- 
fecting the whole people, is to be 
irrevocably fixed by the decisions of 
the Supreme Court, the instant they 
are made, in ordinary litigation be- 
tween the parties in personal actions, 
the people will have ceased to be 
their own rulers, having to that ex- 


Increase in Dues 





charges—an increase of 63 per cent 
over 1942 and 33 per cent over 1946. 
The 1946 JourRNAL as_ published 
(number of copies and pages) would 
cost 36.6 per cent more in 1947. 

We have, however, changed the 
format, the type font, and made vari- 
ous improvements for reader inter- 
est. The number of copies has also 
been increased. Our average issue 
now costs $6750 per month in 1947. 
As closely as we can figure it, the 
cost of printing has increased 63 per 
cent over 1942 and the cost of the 
increased number of pages is 21 per 
cent more, making a total increase of 
97 per cent for 1947 over 1942. The 
cost of printing has gone up 36 per 
cent in 1947 over 1946, and the cost 
of increased pages is 50 per cent. 

Other printing costs incurred by 
the Association have been increased 
at least proportionately to those of 
the JOURNAL. Budget deficiencies re- 
sult. As to the JOURNAL, we do not 
believe it could fulfill its responsi- 
bilities to the Association and the 
public if it were held to its 1942, or 
even its 1946, outlays. After all, the 
JouRNAL is thus far the one spokes- 
man for the profession which comes 
regularly to the desks of all member- 
readers and brings them both the 
news of the Association and the ex- 
position of its declared policies and 
objectives. Both the JourRNAL and 
the proposed semi-monthly news 
publication will necessarily share in 
the proceeds of the increased dues. 


tent practically resigned their gov- 
ernment into the hands of the emi- 
nent tribunal. Nor is there in this 
view any assault upon the courts or 
the judges. It is a duty from which 
they may not shrink to decide cases 
properly brought before them, and it 
is no fault of theirs if others seek to 
turn their 
purposes.” 


decisions to political 

—From the First Inaugural Ad- 
dress of Abraham Lincoln, of the 
Illinois Bar, as President of the 
United States. 
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Pensions for Partners: 


Tax Laws Are Unfair to Lawyers and Firms 


by John R. Nicholson + of the Chicago Bar 


® The Association through its Section of Corporation, Banking and Mercantile Law 
and also through the Journal, has been giving intensive consideration to the matters 
presented by Mr. Nicholson and to related questions as to the financial consequences 
of the form of organization of law firms and of individual practice. Mr. Nicholson's 
article is the first product of those studies, from which it is expected that remedial 
recommendations can be developed and submitted for the consideration of the House 
of Delegates. 

Mr. Nicholson portrays vividly a situation of inequity which is well known to law- 
yers and their families. In the Section, he is the Chairman of its Committee on Non- 
Corporate Forms of Doing Business. It has been grappling particularly with the subject 
of validating partnership arrangements to provide for payments in some manner to 
the widows and children of deceased partners. He has been a member of our Asso- 
ciation since 1921. 

A member of our Board of Editors has been actively studying, for his own firm 
and for us, these and other problems of law-firm organization, as to pension 
plans, group life insurance, accumulation and retention of working capital, etc. 
Several lawyers of National standing have been studying the legal questions with 
him. In an early issue we expect to supplement Mr. Nicholson's timely and cogent 
observations. State laws as to partnerships differ; a concrete plan might lead to 
amendments. Or Congress might amend the tax laws, so as to give equal justice to 
lawyers and the members of other professions, which is all that would be asked. 
The whole subject has angles on which the Association and the Journal can and will 


be of substantial assistance to members of the profession of law. 





=" Let us imagine the hypothetical law firm. The clientele is substan- 
case of twin brothers—Henry and 
Charles. They are alike in every 
way; they have the same intelligence, 
personality, likes and dislikes.. They 


receive equal educational training. 


tial and the firm enjoys a splendid 
reputation in the community. 
Charles, too, has prospered. He is 
now President of the A Manufactur- 
ing Corporation. 


By chance, Henry determines to Both brothers receive substantial 





pursue the profession of law, while 
Charles directs his activities toward 
manufacturing. Time goes by, and 
finds Henry as senior partner in his 
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incomes. They work equally hard. 
If any difference is apparent, it 
would seem that Henry spends more 
time at the office than does Charles. 


During this same _ period, each 
brother has become a family man; 
and, strangely enough, the parallel 
continues in the fact that each of 
them has three children. Their fam- 
ilies live in similar surroundings and 
acquire much the same habits of life 
respecting living and educational 
expenses. 

Finally, to complete the cycle, 
death claims both brothers—let us 
say on the same day. The story 
comes to its natural end. One is 
likely to remark: “Henry and Charles 
were alike as two peas in a pod. 
Their lives and fortunes were identi- 
cal”, and so they were to the point 
of death. There all similarity ceased. 

Under the wills of the two broth- 
ers, Henry’s law firm undertook the 
administration of both estates. The 
assets appeared to be roughly equiv- 
alent. Henry and Charles each owned 
comparatively equal homes in the 
same town. Their bank balances 
were about the same. The face value 
of their respective life insurance pol- 
icies approximated the same sum. 
BUT, Henry’s estate would receive 
only his undistributed profits from 
the law firm plus additional amounts 
under an accounting for his interest 
in the capital accounts, work in prog- 
ress, and the like. This summed up 
Henry’s financial matters. 

Charles’ family was in a much 
better position with regard to future 
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income. There were Social Security 
benefits from the Government. ‘There 
dividends on the stock of 
Charles’ corporation, stock received 
by him under bonus plans in effect 
during his life. Finally, in point of 


were 


mention but not importance, there 
were the death benefits payable to 
Charles’ family under the corpora- 
tion’s Pension Plan. 


The Lawyer's Estate in An 
Unfavorable Position 

The net effect of these final differ- 
ences was that Charles’ family was 
placed in a much sounder financial 
position than was Henry's. Charles 
left his family with a secure, comfort- 
able future. Henry, while providing 
with some adequacy for the future, 
had done far less in this respect than 
his brother. The parallel of their 
lives had been brought to a sudden 
end by their deaths. 

The foregoing “drama” serves to 
illustrate the position of the profes- 
sional man engaged in private prac- 
tice. It applies to all of them—law- 
vers, doctors, accountants, engineers, 
brokers—all men for that matter who 
are engaged in a business or calling 
in the form of a partnership or in- 
dividual proprietorship. This ar- 


ticle, while applying to the group as 
a whole, is primarily directed to 
problems of the lawyers. 

The Federal Government has, over 
the last twenty years, given serious 
consideration to its responsibilities 





to the aged and needy. It is 
clearly established that each individ- 
ual has an expectancy of only so 
many productive years. Thereafter 
he may be unable to support himself 
financially, but someone must do it. 
The Government has, for various 
reasons, assumed such an obligation. 

In 1935 the Federal Government 
enacted “social security” legislation 
to provide some such support for 
aged and needy. Such assistance 
was given to all employees, whether 
employed by an individual, a part- 
nership or a corporation. Charles, as 
president of his corporation, came 
within its purview; Henry, and ali 
other individuals engaged in a pro- 
fession or partnership business, did 
not. 

Congress also turned to Employees’ 
Trusts as a method of furthering its 
efforts to carry out its social duties. 
It encouraged employers to establish 
such plans by offering them tax 
relief in the form of deductions in 
the amount of their contributions to 
the plans. Charles, as president of 
his corporation, became a beneficiary 
of his corporation’s Plan, albeit with 
certain restrictions; Henry, while he 
could establish such a Plan for his 
“employees”, could not, nor could 
his other partners, become a bene- 
ficiary of such a Plan. 


Other Disparities Against 
a Law Partner 


Even if a law partner resigns himself 
to the fact that he cannot avail him- 
self of the above-mentioned benefits, 
further obstacles to making adequate 
provisions for his family present 
themselves. The necessity that a law 
firm maintain an adequate bank bal- 
ance is well known, whether it be 
for the payment of employees’ sal- 
aries, for office supplies, or anything 
else. In setting aside such amounts 
to keep the business liquid, the 
partner is giving up the use of some 
of his income. 

At the same time, the Govern- 
ment collects income tax on the 
partner’s entire Cistributive share, 
which includes the sums the partner 
never drew for personal use. Such 
a situation, coupled with living ex- 


Pensions for Partners 


penses and other like items, results 
in the average lawyer finding himself 
no younger and not much better off 
from a standpoint of savings or se- 
curity for the future, than he was ten 
or twenty years earlier when his in- 
come was much smaller. 


No Sound Reason for 
Excluding Partners 


The foregoing is not just “griping” 
by one of the profession. It is quite 
generally true that the average law- 
yer works as long and as hard as 
the average business man or cor- 
porate executive, but has far less to 
show for it at the end of his active 
career. He spends a great deal of his 
time giving his corporate clients the 
benefit of his advice and legal knowl- 
edge. He guides them through pe- 
riods of change and unrest, contribu- 
ting as much to a corporation’s 
success as do many of its top-flight 
executives. The unfairness of the 
situation is further pointed up when 
the corporate client calls upon the 
lawyer to establish a Pension Plan 
for the company. The lawyer sees 
and works with the Plan, appreciates 
the benefits available to the partici- 
pants, and then realizes that he and 
his partners cannot avail themselves 
and their families of such a Plan. 

There is no justification, apparent 
from an economic or social point of 
view, for excluding partners and in- 
dividual proprietors from the bene- 
fits already discussed. If it is agreed 
that the reason for establishing such 
benefits stems from a feeling of so- 
cial responsibility and a desire to 
make certain that everyone is assured 
of adequate income during his later 
years, why should certain individuals 
be prevented from attaining such 
security, solely by reason of the form 
of doing business they choose to 
adopt? When I say “choose to 
adopt”, I am speaking of unincor- 
porated associations in general. In 
the case of lawyers the situation is 
further aggravated by the fact that 
attorneys are prohibited from adopt- 
ing the corporate form of doing 
business. 

Under the law as it exists today, 
partner attorneys in private prac- 
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tice cannot participate in any of the 
benefits of either social security or 
Any amounts set 
aside by a partner attorney to pro- 
vide for his family’s security after his 
death have to be accumulated in 
spite of high income taxes on all his 
net earnings over the years, in addi- 
tion to his overall living expenses. 
This method of forced savings is not 
only extremely difficult but at times 
impossible. 


pension plans. 


There is no reason apparent why 
partners should not be able to in- 
clude beneficiaries, 
other than the fact that the appli- 
Internal Rev- 
enue Code refers to plans of an “em- 


themselves as 


cable section of the 





ployer’ for the exclusive benefit of 
his “employees”. Since, in dealing 
with the law, the authorities have 
difficulty in conceiving that a part- 
ner is an “employee”, the benefits 
are withheld. See for example I. T. 
3350, 1940-1 C.B. 14 and I. T. 3268, 
1939-1 C.B. 196. 

That denial of equality to partners 
stems from theories of what consti- 
tutes a “legal entity” and what does 
not, further serves to point up the 
artificiality and arbitrary nature of 
the present situation. The lawyer 
who is at all familiar with the 
various problems involved in the 
law of partnerships realizes that un- 
der certain circumstances a partner- 





Second 1947 Regional Meeting: 


Jacksonville, Florida, May 2 and 3 


®" The second Regional Meeting of 
the Association under the new con- 
stitutional plan (see our February 
issue, page 183) will be convened 
at the George Washington Hotel, in 
Jacksonville, Florida, on Friday and 
Saturday, May 2 and 3. President 
Carl B. Rix will preside. The States 
to be covered particularly are Flor- 
ida, Alabama, Georgia, North Car- 
olina and South Carolina. 

All members of the American Bar 
Association in the States of this re- 
gion will be given individual notices 
with return reservation cards. Any 
one desiring to attend who does not 
receive an individual invitation may 
make reservations for rooms and for 
the Friday and Saturday luncheon 
meetings by writing to Edward S. 
Hemphill, Florida National Bank 
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Building, Jacksonville 2, Florida. 
The subjects to be covered and 

the tentative list of speakers: 
Improving the Administration of 
Justtce—Honorable John J. Par- 
ker, Judge of the United States 
Circuit Court of Appeals, Fourth 
Circuit; and Honorable Robert 
G. Simmons, Chief Justice, Su- 
preme Court of Nebraska; 
Developments in Labor Law—a 
debate by Joseph A. Padway, Gen- 
eral Counsel A.F.L., and Donald 
Richberg, representing manage- 
ment; 
Developments in_ International 
Law—Honorable Manley O. Hud- 
son, former member of the Inter- 
national Court of Justice; 
Administrative Procedure and 
Practice—Julius C. Smith, Greens- 


ship is deemed to be an entity sep- 
arate and apart from the individual 
members constituting it. However, 
such fine legal reasoning should not 
be necessary in a matter of such 
broad and general interest as this 
one. 

It is submitted that the law as it 
stands in present form is grossly un- 
fair both from a social as well as an 
economic point of view. The solu 
tion to the problems lies in legislative 
or administrative enactments or 
amendments to existing laws and 
regulations. Study of the problems 
and obtaining necessary govern- 
mental action is worthy of consider- 
ation by the entire profession. 


boro, North Carolina, presiding; 

W. James MacIntosh, Philadel- 

phia, Pennsylvania, stating the 

program of the Section of Admin- 
istrative Law; “Practice Before 

Administrative Agencies,” by Reu- 

ben Hall, of Boston; “Recent 

Developments in Administrative 

Law,” by Ashley Sellers, Washing- 

ton, D. C.; 

Practical Procedure in Federal In- 

come Tax Matters—W. A. Souther- 

land, of Atlanta, Georgia. 

There will also be meetings of the 
Junior Bar Conference and the Sec- 
tion on Bar Activities, and there may 
be such other smaller meetings as 
may be arranged in advance. 

All members are cordially invited 
to attend and participate in the 
discussion of these timely subjects. 
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Judges of Federal Courts: 


Association Will Promote Qualified Nominations 


® The only effective method of opposing a proposed nominee not qualified for 


judicial office," declared the Association's Committee on the Judiciary in its Report 


to the House of Delegates on February 24, “is by supporting a person qualified for 


such office.’ The House adopted, after debate, the recommendation of the Committee 


that the latter be given power not only ‘to oppose the nomination and confirmation 


of such persons as the Committee, after investigation, deems to be unfit or not 


sufficiently qualified for appointment as federal judges’, but also ‘to promote the 


nomination and confirmation'’ of competent and qualified persons. The Committee 


was thus empowered to endorse and support a nomination which has been suggested 


or to make its own proposal of a qualified nominee. 


Thereby the Association embarked on one of the most difficult but highly important 


tasks in which it has ever engaged in behalf of the profession and the public. Advisory 


Committees in federal circuits and districts were authorized, as well as cooperation 


with State and local Bar Associations. The Association has placed itself in a position 


10 act upon the assurance that its considered views will be taken into account in 


judicial nominations and also the declaration of Chairman Wiley of the Senate 


Committee on the Judiciary that the recommendations of our Association and ‘other 


recognized and respected legal groups” will be given weight as to confirmations 


(see our February issue, page 110). Details of the Report of the Association's Com- 


mittee and the actions voted by the House follow. 





® The appointment and confirma- 
tion of judges of all Courts of the 
United States, their qualifications 
and impartiality, and the methods of 
removing judges from office for ju- 
dicial “behavior” that is less than 
“good” according to the constitu- 
tional condition of their continu- 
ance in office, were earnestly debated 
and considered by the House of Dele- 
gates at its meeting in Chicago on 
February 24. 

The House showed a keen realiza- 


tion of the importance of the sub- 
ject, to the public and the profession, 
as well as of the need that the Asso- 
ciation should intervene actively in 
a most difficult matter from which it 
had hitherto held aloof. The recom- 
mendations of the Committee on the 
Judiciary were approved only after 
spirited debate, and the House made 
and voted its own choice among the 
Committee’s proposals. The text of 
the Resolutions adopted is set out, 
and the debate on them is summar- 


ized in the Proceedings of the House 
on pages 396-398 of this issue. 

The various actions voted by the 
House may be summarized as fol- 
lows: 

The Committee on the Judiciary 
may “promote the nomination 
persons 
whom it deems to be qualified to 


and confirmation” of 


be federal judges. The power to 
propose or support qualified nomi- 
nees was voted by the House, de- 
spite a contrary recommendation 
by the Board of Governors. 

The Committee may “oppose 
the nomination and confirmation” 
of persons whom it deems to be 
“unfit or less than qualified”. All 
such actions by the Committee 
have to be reported to the House 
of Delegates or to the Board of 
Governors (when the House is not 
in session), but advance approval 
is not required. 

The Committee may consider 
and report as to the judicial “be- 
havior” of judges of the Courts of 
the United States. 

The Association approved in 
principle the passage of an Act of 
Congress, along the lines of the 
Sumners bill supported by the As- 
sociation in 1937 and 1938, to pro- 
vide for trials and judgments upon 
the issue of “good behavior” of 
federal judges other than Justices 
of the Supreme Court. 
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Judges of Federal Courts 


Advisory Committees in federal 
circuits and districts were author- 
ized to be created where the Com- 
mittee deems them needful; also, 
cooperation with State and local 
Bar Associations. 

On the 
Board of Governors, the House de- 
clined to take steps to amend the As- 
sociation’s By-laws so as to create a 


recommendation of the 


Standing Committee on the Judici- 
ary with powers and duties defined 
in the By-laws. It was felt that such 
a specification could best await fur- 
ther experience in the work of the 
Committee. 


Earlier Resolutions 
Are Reported On 


The Report of the Committee was 
presented to the House by Chair- 
man John G. Buchanan, of Pennsyl- 
vania. The members who concurred 
with him in it were Joseph N. Welch, 
of Massachusetts; Jackson A. Dyk- 
man, of New York; Douglas McKay, 
of South Carolina; Francis H. Inge, 
of Alabama; Jay P. Taggart, of 
Ohio; Richard Bentley, of Illinois; 
Forrest C. Donnell, of Missouri; and 
Henry I. Quinn, of the District of 
Columbia. 

Senator Donnell of the Commit- 
tee is a member of the Senate Com- 
mittee on the Judiciary, to which 
judicial nominations will be referred. 

The report represented the unan- 
imous action of all members of the 
Committee who attended its meet- 
ing at which its recommendations 
were voted. Two members, Loyd 
Wright, of California, and A. W. 
Trice of Oklahoma, expressed their 
accord “with certain of the sugges- 
tions and recommendations _ set 
forth in the majority report”, but 
filed a minority report which seemed 
to relate wholly or principally to 
matters not submitted to the vote of 
the House at this time. 

These were the Resolutions offered 
last July by Messrs. Wright and 
Trice (32 A.B.A.]. 493-94). The ma- 
jority’s Report as to their subject- 
matter was again along the lines of 
the report submitted to the House 
in Atlantic City (33 A.B.A.J. 191). 
The minority report of Messrs. 
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Wright and Trice reiterated their 
advocacy (32 A.B.A.]. 191) of a con- 
stitutional amendment or legislation 
to effectuate the proposals of their 
Resolutions. 


Aspects of the Majority Report 


The majority in the Committee re- 
served for its further study the ques- 
tion of what limitations, if any, 
should be placed on the assignment 
of Justices to non-judicial duties. In- 
stances of such assignments were 
given. “The question is well worth 
considering, however,” the Commit- 
tee said, “as to whether any advan- 
tages gained from such services out- 
weigh the disadvantage to the admin- 
istration of justice in depriving the 
Court of the presence of a full bench 
for long periods of time.” 

The Committee was of the opinion 
that the Congress should not be 
asked to define “good behavior” and 
that the Association should renew its 
active support of a method alterna- 
tive to impeachment, through a 
measure such as the Sumners bill, 
which passed the House of Repre- 
sentatives on October 22, 1941, but 
was not moved in the Senate after 
the war came on. 

The Committee made a considered 
recommendation that its powers to 
recommend the nomination of com- 
petent persons as judges should not 
be subjected to the delays required 
for action by the House of Dele- 
gates or Board of Governors. ‘The 
force and effect of recommendations 
will be very much weakened if they 
cannot be made at the psychological 
moment,” the Committee said. Un- 
der the leadership of President Carl 
B. Rix, the House sustained the 
Committee and rejected a contrary 
recommendation by the Board of 
Governors. 

The Committee informed the 
House that “it will take under con- 
sideration several proposals which 
are now being considered by the 
Special Committee on Federal Courts 
of the Association of the Bar of the 
City of New York. Among these pro- 
posals are possible constitutional 
amendments fixing the number of 
Justices of the Supreme Court at 








JOHN G. BUCHANAN 
Chairman, Committee on the Judiciary 


nine, making Justices of the Supreme 
Court ineligible to the office of Presi- 
dent or Vice President of the United 
States, and requiring the retirement 
of a Justice on reaching a certain 
age (75 years is suggested) .. . On 
that we cannot now express an 
opinion.” 


Loyd Wright's New 
Resolution 


After the Report of the Committee 
on the Judiciary had been received 
and acted on, a new resolution was 
offered by Loyd Wright of Califor- 
nia, one of the two minority mem- 
bers of the Committee: 


ResotvepD, That the American Bar 
Association memorialize the Congress 
of the United States to establish by 
law qualifications of the eligibility for 
appointment to the federal bench, to 
the end that such appointees be citi- 
zens of the United States and lawyers 
who have been admitted to the prac- 
tice for a definite period of time 
before appointment, and that a rea- 
sonable proportion of the justices of 
the Supreme Court of the United 
States shall have a definite minimum 
of prior judicial experience in the 
Circuit Court of Appeals, the Federal 
District Courts, or the state courts of 
last resort, and that all federal judges 
be prohibited from accepting assign- 
ments other than judicial assignment. 


By vote of the House, the resolu- 
tion was referred to the Committee. 
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Administrative Practitioners Act: 


® Below is given for the first time the full text of our Association's proposed Adminis- 


trative Practitioners Act. This bill ‘to protect the public’’ was introduced in the 


Congress on March 20 (H.R. 2657). It represents long study and careful draftsmanship 


by both the Section of Administrative Law and the Committee on Unauthorized 


Practice of the Law, and has had the approval of the Board of Governors and 


interested groups in the Association and other organizations of the Bar. 


Supplementary to the Administrative Procedure Act, the bill sets up standards 


of conduct for administrative practitioners, provides for a simplified and uniform 


system of credentials for qualified lawyers as of right through the offices of the 


Clerks of the United States District Court, regulates and restricts practice before 


agencies by non-lawyers (they may not appear in formal proceedings under Sections 7 


and 8 of the Administrative Procedure Act), authorizes pro hoc vice appearances in 


particular proceedings, and establishes methods of discipline subject to judicial review 


for administrative practitioners. 


Of particular interest to lawyers will be the make-up of the proposed Credentials 


Committee. It is believed that abuses and discriminations will be curbed by the 


enactment of this measure, which has been drafted and sponsored by our Association 


for the protection of members of the profession of law as well as the public. 


Members of our Association will wish to study, follow and support this proposal 


closely. Copies of the bill and future legislative documents concerning it may be 


obtained by writing to your Senators and Members of Congress. 





®" Introduced in the House and 
Senate on March 20, the Associa- 
tion’s proposed Administrative Prac- 
titioners Act will be the subject of 
hearings in the near future, before 
a sub-committee of the Committee on 
the Judiciary in the House of Rep- 
resentatives. Congressman John W. 
Gwynne, of Iowa, is the Chairman, 
and Congressman Francis E. Walter, 
of Pennsylvania, is the ranking 


minority member, of the sub-com- 


mittee. Congressman Earl C. Mich- 
ener, of Michigan, is the Chairman 
of the House Committee on the 
Judiciary; and Senator Alexander 
Wiley, of Wisconsin, is the Chair- 
man of the Senate Committee, with 
Senator Patrick McCarran, of 
Nevada, as the ranking minority 
member. All of these lawyer-leg- 
islators have been actively identified 
with previous legislation drafted or 
supported by our Association. 


Association Offers Bill To Regulate Admissions 


The full text of the bill as intro- 
duced is published, to enable prompt 


study of it by all our members: 

A BILL 
To protect the public with respect to 
practitioners before administrative 
agencies. 

Be it enacted by the Senate and 
House of Representatives of the 
United States of America in Congress 
assembled, That this Act may be 
cited as the “Administrative Prac- 
titioners Act”. 


DEFINITIONS 
Sec. 2. Terms shall have the same 
meaning as in the Administrative 
Procedure Act (Public Law 404, 
Seventy-ninth Congress). “Individ- 
ual” means a natural person. “Cre- 
dentials” means certificates and an- 
nually renewable cards of admission 
to practice issued pursuant to this 
Act. “Credentials Committee” means 
the agency established pursuant to 
Section 3. “Practice” means any 
form of appearance or participation 
in any agency proceeding other than 
as a witness except that nothing 
herein shall prevent practice by an 
individual on his own behalf; by a 
partner on behalf of the partner- 
ship; by an officer or employee of any 
State, local government, or agency 
thereof, or of the United States on 
behalf of such government or agency; 
or (if permitted by rule of the agency 
in any proceeding not conducted 
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Administrative Practitioners Act 


pursuant to Section 7 or 8 of the 
Administrative Procedure Act) by an 
officer of a corporation or other or- 
ganization on its behalf. 


CREDENTIALS COMMITTEE 


Sec. 3. There shall be established, ap- 
pointed, and operative (as the Attor- 
ney General shall with the approval 
of the President provide by rule in 
conformity with this Act) a creden- 
tials committee of five members who 
shall serve without compensation, 
issue certificates of admission and an- 
(herein called 
credentials), and perform other func- 


nual renewal cards 
tions as required by this Act. Three 
shall be a quorum. Four shall be 
designated by the Attorney General, 
with the approval of the President, 
from among officers otherwise serv- 
ing in the executive branch by and 
with the consent of the Senate. One 
shall be a private practitioner sim- 
ilarly designated and representative 
of the legal profession. Four shall 
hold or be eligible for credentials 


- 


under Section 5. The Credentials 


Committee shall have a_ secretary 
and, for the purposes of this Act, 
such staff, other assistance, or ad- 
visory services or Committees as may 
be required, incur obligations, make 
rules, fix admission 
and annual renewal fees (the receipts 
from which shall be deposited in the 
Treasury to be drawn for the pur- 
poses of this Act as the Credentials 
Committee may direct) , and require 
the submission of necessary informa- 


tion from any person or agency. 


com pensatory 


UNAUTHORIZED PRACTICE PROHIBITED 


Sec. 4. No person shall practice, hold 
himself out as a practitioner, or in 
any other manner assume so to prac- 
tice before any agency without cre- 
dentials or except as authorized un- 
der this Act; and no person shall in 
any manner or form solicit or pro- 
cure the employment involving prac- 
tice of individuals holding creden- 
tials hereunder nor shall such holders 
of credentials participate in any such 
arrangement. Practice as attorneys 
subject to Section 5 shall be governed 
by the standards of professional con- 
duct generally applicable to mem- 
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bers of the bar of courts. Agents ad- 
mitted to practice pursuant to Sec- 
tion 6 shall be subject to the same re- 
quirements, including limitations on 
solicitation and advertising, which 
shall be adapted and promulgated 
in the form of rules by the Creden- 
Individuals ad- 
mitted to practice under Section 5 or 
6 shall honor, and presiding and de- 


tials Committee. 


ciding officers in any agency pro- 
ceeding shall conduct themselves in 
accordance with, the similar require- 
ments applicable to members of the 
judiciary. Professional misconduct 
of any kind shall be subject to dis- 
ciplinary proceedings as provided in 
Section 7. 


CREDENTIALS OF ATTORNEYS 


Sec. 5 Any individual shall be given 
credentials as an attorney upon (1) 
the production of evidence that he 
is a member in good standing of the 
bar of the highest court of any State, 
Territory, possession, or the District 
of Columbia and (2) his statement 
that he is engaged in the active prac- 
tice of law in such jurisdiction. Such 
submittals shall be made to the cre- 
dentials committee, and credentials 
shall be issued through the clerk of 
the district court of the United States 
in the judicial district in which the 
applicant maintains his law office. 
In cases in which an applicant is un- 
able to meet the second of these 
qualifications, he shall in lieu there- 
of apply directly to the Credentials 
Committee and produce such reason- 
able and satisfactory evidence of 
character and fitness as may be re- 
quired by rule. Possession of creden- 
tials under this section shall entitle 
the holder to practice before any 
agency except that any agency which 
pursuant to statute has for more than 
five years prior to the adoption of 
this Act required applicants to dem- 
onstrate additional special technical 
competence may continue to do so 
under reasonable rules, and no cre- 
dentials authorizing practice before 
such agency shall be issued until 
such agency shall have certified to 
the Credentials Committee that the 
applicant has met such requirements. 
Individuals subject to this section 








who before the effective date of this 
Act have been admitted to practice 
before any agency upon a showing 
substantially in compliance herewith 
and have maintained good standing 
therein shall be given credentials 
upon application to the Credentials 
Committee. Any agency may pro- 
vide for practice by individuals 
eligible for credentials under this 
section for the purpose of a particu- 
lar matter or agency proceeding 
without credentials. 
CREDENTIALS FOR AGENTS 

Sec. 6. If any agency shall find it nec- 
essary in the public interest and in 
the interest of the parties to agency 
proceedings before it to authorize 
practice by individuals not subject 
to Section 5 and provides by gener- 
ally applicable rule therefor in any 
case in which the governing statute 
does not provide only for appear- 
ances in person or by attorney or 
counsel, any such individual may be 
admitted hereunder to practice as an 
agent before such agency except in 
proceedings pursuant to Section 7 or 
8 of the Administrative Procedure 
Act or in connection with any form 
of compulsory process. In each case 
the agency shall certify to the Cre- 
dentials Committee that in its in- 
formed judgment the applicant pos- 
sesses scientific training, experience, 
special competence, peculiar techni- 
cal ability, knowledge of legal re- 
quirements, and other qualifications 
requisite for the adequate perform- 
ance of the duties of a practitioner 
for the protection of clients and the 
attainment or preservation of their 
rights. Preliminary to such certifi- 
cation the agency shall require such 
examination or investigation as may 
be necessary for the purpose, and the 
certification shall specify the extent 
of practice for which the applicant 
is thus fully qualified. The Creden- 
tials Committee shall thereupon re- 
quire evidence that the applicant 
possesses knowledge of professional 
responsibilities as well as good moral 
character, repute, and fitness and, 
upon satisfaction of the foregoing 
requirements, issue revocable cre- 
dentials limited to the extent of prac- 
tice duly certified by the agency con- 








cern 
to ¢ 
here 
fessi 
indi 
de Y 
than 
adm 
5. 
ject 
indi 
beto 
suct 
in fF 
cert 
cat 
havi 
and 
crec 
tint 
not! 
to I 
in ; 
the 
age 
cre 
hin 


as 


SEC 
cee 
rul 
the 
ing 
be 
pri 
wh 
cas 
ex 
to 
wi 
pe 
the 







this 
ctice 
ving 
with 
ding 
tials 
tials 
pro- 
uals 
this 
ticu- 
ding 


nec- 
d in 
ency 
yrize 
ject 
ner- 
any 
tute 
ear- 
y or 
y be 
s an 
t in 
7 or 
lure 
orm 
case 
Cre- 

in- 
Ppos- 
nce, 
‘hni- 

re- 
ions 
orm- 
oner 
the 
heir 
rtifi- 
such 
may 
| the 
tent 
cant 
den- 
) re- 
cant 
onal 
oral 
and, 
ing 
cre- 
rac- 
con- 














cerned. Qualifications with regard 
to character and fitness required 
hereunder, and the standards of pro- 
fessional responsibility applicable to 
individuals admitted to practice un- 
der this section, shall not be less 
than those required of individuals 
admitted to practice under Section 
5. On application individuals sub- 
ject to this section who have been 
individually authorized to practice 
before any agency, have maintained 
such standing, are actively engaged 
in practice so permitted, and are so 
certified by the agency with a specifi- 
cation of the extent to which they 
have been so qualified to practice 
and have practiced shall be given 
credentials enabling them to con- 
tinue such practice. No agency, and 
nothing in this Act, shall be deemed 
to permit any person to practice law 
in any place or render service save 
the authorized participation in 
agency proceedings by holders of 
credentials; and no person shall hold 
himself out, impliedly or expressly, 
as otherwise authorized hereunder. 


DISCIPLINARY PROCEEDINGS 


Sec. 7. Every agency conducting pro- 
ceedings subject to this Act shall by 
rule provide that, upon hearing and 
the record thereof, any person hold- 
ing credentials shall for good cause 
be (1) censured, (2) suspended from 
practice in the particular case in 
which misconduct occurs or from all 
cases before it for a period not to 
exceed ninety days, or (3) subjected 
to disbarment proceedings with or 
without suspension from practice 
pending the final determination 
thereof. Final agency action under 





this section shall be subject to judi- 
cial review. In the case of any indi- 
vidual holding credentials under 
Section 6 the agency shall, where 
cause appears, issue an order of dis- 
barment and thereupon the creden- 
tials committee shall revoke all such 
credentials. In the case of an indi- 
vidual holding credentials under Sec- 
tion 5 the agency may (1) refer the 
matter to appropriate and existing 
State or Federal judicial disciplinary 
authorities, (2) issue an order of dis- 
barment if applicable statutes ex- 
pressly provide both for disbarment 
and for judicial review thereof, or (3) 
direct the institution of disbarment 
proceedings in the name of the 
United States in (i) the District Court 
of the United States for the District 
of Columbia or (ii) the district courts 
of the United States or appropriate 
State courts in any jurisdiction in 
which any part of any misconduct 
occurred or in which the holder of 
credentials is admitted to practice. 
In such disbarment proceedings in 
any court, or upon judicial review 
of the disbarment order of any agen- 
cy with reference to an individual 
subject to Section 5, the United 
States shall be represented as in 
other cases and the court, proceeding 
de novo, shall try and determine the 
facts and may issue an order revok- 
ing credentials or take such other or 
additional action as may be author- 
ized with respect to practice in the 
courts of law. 


OPERATION AND EFFECT 


Sec. 8. Any person violating any pro- 
vision of this Act or rule lawfully 
issued hereunder, or submitting any 


LAW LISTS 


Administrative Practitioners Act 


false information required pursuant 
hereto, shall be fined not more than 
$10,000, or imprisoned for not more 
than one year, or both. No individ- 
ual holding or eligible for creden- 
tials under Section 5 and serving by 
appointment as an officer, employee, 
or consultant in any agency or 
branch of the Government of the 
United States shall act or receive 
compensation during such service or 
thereafter as an attorney for other 
interests with respect to (1) any mat- 
ter in which the United States is in- 
terested and he renders or has ren- 
dered such service or (2) any mat- 
ter factually related thereto; but in 
other matters such an individual so 
appointed on a temporary (not to 
exceed one year), intermittent, un- 
compensated, or part-time basis or 
for the purpose of particular litiga- 
tion or agnecy proceedings may (if 
otherwise qualified and unless lim- 
ited by rule or written instruction of 
the appointing agency) during or 
after such service so act or receive 
compensation as an attorney. All 
statutory provisions, rules, or applica- 
tions thereof in conflict with this Act 
are hereby repealed. No subsequent 
legislation shall be held to supersede 
or modify any provision or applica- 
tion of this Act except to the extent 
that such legislation shall do so ex- 
pressly. If any provision of this Act 
or application thereof is held in- 
valid, the remainder of this Act or 
other applications of such provision 
shall not be affected. The require- 
ments of this Act respecting admis- 
sions to practice shall not take effect 
until six months after its approval. 


The Special Committee on Law Lists has issued a certificate of compliance to Butterworth 
& Co. (London) Ltd., 11 & 12 Bell Yard, London, W. C. 2, England, for the October, 1947 
edition of “The Empire Law List’. 

The Committee has also issued a letter of intention to Central Guarantee Company, Inc., 
141 West Jackson Boulevard, Chicago 4, Illinois, for a new list to be known as “The Inter- 
national Barrister”. The letter of intention bears the expiration date of December 31, 1948. 

In issuing any letter of intention the Committee is not indicating that the list will actually 
be issued or that it will conform to the Rules and Standards as to Law Lists. A letter of inten- 
tion is issued only upon representations made by the publisher that the list will conform to 
the Rules and Standards. 

See American Bar Association Journal Vol. 33, page 200, for list of other certificates issued 
for 1947 editions of law lists. 
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Samuel H. Sibley: 


Senior Circuit Judge: 


® Samuel of Israel, the first circuit judge, 
rode circuit from Bethel to Gilgal and to 
Mispeh.t Samuel of the Fifth? rides cir- 
cuit over Texas, Louisiana, Mississippi, 
the five Gulf 
States, Georgia, and the Canal Zone. 


Florida, and Alabama, 


Reputed: (a) First in population; (b) First 
in number of its Judges—six Circuit and 
thirty-two District Judges—twenty-eight 
active and three retired; (c) First in private 
civil cases; (d) Second in cases of all 
kinds. The Fifth comprises an area larger 
than the combined areas of the First, 
Second, Third and Fourth Circuits. 

The Circuit Court of Appeals of the 
Fifth consists of 


Hugo L. Black, Circuit Justice 

Samuel H. Sibley, Senior Circuit Judge 
Joseph C. Hutcheson, Jr. | 

Edwin R. Holmes 

Leon McCord f Circuit Judges 
Curtis L. Waller 
Elmo P. Lee | 


Our cover portrait and our sketch this 
month are of one of the most beloved 
and respected of American jurists. 


=" The son of Samuel Hale and Jen- 
nie Hart Sibley, he was one of five 
children, Josiah, Jennie Hart, Kath- 
erine, Samuel Hale, and James Hart. 
He was born July 12, 1873, and for 
many years lived, in Union Point, 
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in the State of Georgia. An unin- 
corporated community of not more 
than five hundred people, the town 
got its name from the charter of the 
Georgia Railroad, “that union point 
at which the three branches of the 
railroad from Augusta to Athens, 
Madison and Eatonton might meet”. 
His father died when the boy Samuel 
was ten; and the burden and blessing 
of his upbringing fell upon his 
mother, an outstanding Christian 
character—courageous, loyal and lov- 
ing, with a mind and a will com- 
mensurate with her duties and re- 
sponsibilities and a heart eager to 
sustain them. 

One of the pioneer leaders in the 
temperance movement in Georgia, 
she was a personal friend of Frances 
E. Willard, National leader of that 
movement, and her wise and moder- 
ate counsel was always in demand. 
The quality and breadth of Judge 
Sibley’s thinking, the staunchness 
and integrity of his character, the 
uprightness and punctiliousness of 
his manners and habits, were largely 
shaped and molded to the pattern 
of her own. Those who knew her 


Fifth Circuit 


believe that the richness and fullness 
of her interests, the clarity and quick- 
ness of her mind, the steady patient 
goodness of her heart, her will and 
ability to fight a good fight, to keep 
the faith, to finish her course, all are 
exemplified, indeed mirrored, in her 
son. 


An Honor Student and 
A First-Class First Baseman 


Attending a local school at Union 
Point until he was sixteen years old, 
he entered the University of Georgia, 
of which he is one of the most liter- 
ate, learned and distinguished alum- 
ni in our time. Three years later 
he received his A.B. degree with 
first honors. One year more of earn- 
est application to the law, teaching 
Latin and Greek the while to eke 
out his income, sufficed to obtain his 
law degree. 

But he was in no sense a “greasy 
grind”. As good with his hands and 
his feet as he was with his head, and 
particularly good in baseball, he 
turned in an outstanding perform- 
ance as first baseman on the Universi- 
ty team. In addition, he was a member 





1. ‘And Samuel . . . went from year to year in 
cirevit to Bethel, and Gilgal, and Mizpeh, and 
judged Israel in all those places."' | Sam. 7:15, 16. 
2. Of the fourteen judges who have been ap- 
pointed to the Fifth Circuit Court of Appeals 
since its creation on March 3, 1891, Samuel H. 


Sibley is the ninth in the order of succession, 
hoving been promoted by President Hoover on 
January 24, 1931, from the District Judgeship, 
to which he had been appointed August 5, 1919, 
by President Wilson. As a Circuit Judge he suc- 
ceeded Honorable Richard W. Walker, retired. 
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of the Demosthenian Literary Society 
and the Chi Phi Fraternity. At that 
time the University had no Phi Beta 
kappa Society, but upon its organi- 
zation there later, he was made a 
member. 


Early Practice of Law 

in Georgia 

Upon graduation from Law School, 
he returned to Union Point and 
entered into partnership with his 
uncle, John C. Hart. After a few 
vears his uncle became Judge of the 
Superior Court of the Ocmulgee Cir- 
cuit, and later Attorney General of 
the State. Young Sibley, now the 
only lawyer in the town, stepped into 
the practice as his very own. His 
fice was a wooden building located 
in the orchard of his mother’s home 
place. He practised without the aid 
o. impediment of a secretary and 
without the nuisance of a telephone. 
He wrote everything out first by 
hand--a practice which he still fol- 
lows—and did all of his typewriting 
work. 

With his well-trained mind and 
studious habits, he turned the isola- 
tion and seclusion of his office to 
great advantage. He could study for 
hours without interruption and 
made a habit of doing so, and there 
the world of law and lawyers found 
him and beat a path to his door. 
Building a reputation as an unusu- 
ally strong trial lawyer and counsel- 
lor, he soon developed a wide and 
lucrative practice. Spreading at an 
early date into the 
counties, it later became State-wide. 


surrounding 


He was a lawyer’s lawyer—acute, dex- 
terous and resourceful in attack as in 
defense; and the larger part of his 
practice was made up of important 
cases Originating at different parts 
of the State, in which other lawyers 
associated him. 


To Court on a Bicycle 


Union Point is in Green County. 
Greensboro, seven miles away, is the 
county seat. In the early days he rode 
a bicycle to and from Court. When 
bicycles went out and automobiles 
came in, he was the first in his county 
tc have an automobile. But this 


machine frightened the horses of 


the jurors. So he thought it wise to 
sell it. Many a time, after finishing a 
case at Greensboro, he would walk 
the seven miles home rather than 
lose a few hours in waiting for a ride 
on the train or other conveyance. 

In 1897 he married Florence Wel- 
don Hart. She was reared at Union 
Point, and they were childhood 
sweethearts. She attended Lucy Cobb 
Institute at Athens at the same time 
Judge Sibley attended the University 
of Georgia. Their children are: 
William Hart Sibley, member of the 
firm of Alston, Foster, Sibley and 
Miller, in Atlanta; Sarah Virginia 
Sibley, now Mrs. W. C. Fleming; and 
Fiorence Weldon Sibley. Mrs. Sibley 
died in November of 1941. 


Never a Candidate for 
Elective Office 


Judge Sibley never ran for office and 
was not particularly active in poli- 
tics. He served as Judge of the 
County Court of Green County from 
1905 to 1912, and Judge of the City 
Court of Greensboro from 1912 to 
1917—both appointive part-time posi- 
tions which permitted him to con- 
tinue, and did not at all interfere 
with, his practice in other Courts. 

In addition to the many cases in 
Georgia Courts in which he helped 
to make the law of Georgia, he 
handled and argued with distinction 
and success a number of important 
cases in the Supreme Court of the 
United States. 


Appointment as U. S. 
District Judge 


In 1919, when he was forty-five years 
old and in the fullness of his life and 
President Wilson tendered 
him an appointment as United 
States District Judge for the 
Northern District of Georgia. “Dili- 
gent in business, fervent in spirit, 
serving the Lord,” he was in the full 


vigor, 


enjoyment of a practice which, if he 
had been interested only in money- 
making, he would not have laid 
down for the meager salary then 
paid a federal District Judge. But 
making money as a career had never 
interested him, and he accepted the 
appointment without hesitation. 
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He brought to the office the ability 
of all really great lawyers to concen- 
trate on a legal problem, to dispose 
of it both quickly and correctly, and 
to give clear and logical reasons for 
doing so. He knew that judging was 
in part 
twelve years without bobble or con- 
gestion, he handled single-handed 
the business of a busy district where 
two judges now preside. He knew, 
that 
knowledge must precede understand- 


administration, and for 


too, as well as any, “‘while 
ing, and understanding must pre- 
cede judging, sometimes if we would 
judge aright we must let our minds 
be bold’; and his conduct of the 
business of his 
mechanical, never perfunctory. In 
addition to keeping up his work in 


Court was never 


his district, he was often called to 
sit in the Circuit Court of Appeals 
for the Fifth, where, with a heavy 
docket and only three judges then 
to handle it, his faculty for quick 
understanding of the issues, his 
fund of knowledge of the law, and 
his mastery of clear and forceful 
expression, were of the greatest assist- 
ance to that Court. 


Elevation to the Circuit 
Court of Appeals 


1930 
there were two vacancies in the Court 
of Appeals for the Fifth Circuit, he 
was selected by a Republican Presi- 
dent for promotion to one of them, 
although he was a Democrat. The 
President, although not a lawyer, 
took the advice of an Attorney Gen- 
eral who was a great lawyer with a 


It was natural that when in 


feeling for the integrity of the Courts 
and a complete devotion to the task 
of aiding The President to appoint 
men to them, not upon political or 
party considerations, but on those 
alone of fitness, competence and 
qualification. 

Judge Hutcheson, now of the Court 
of Appeals in the Fifth Circuit, tells 
an incident in connection with these 
vacancies, which is significant as it 
is amusing. Talking one day with 
Judge Bryan, the then Senior Circuit 
Judge, about the vacancies and what 
District Judges, on the basis of merit 
ought to be appointed, Judge Hutch- 
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eson said: “Tell me, present com- 
pany always excepted, who in your 
opinion, is the outstanding District 
Judge in this Circuit?” Without a 
moment's hesitation Judge Bryan re- 
plied: “Samuel H. Sibley.” He added 
with only the barest smile: ‘This 
opinion does not except present 
company.” 

Judge Sibley became the Senior 
and Presiding Judge of the Fifth 
Circuit Court of Appeals upon the 
death of Judge Rufus E. Foster on 
August 23, 1942. 


“Old Sam's’’ Qualities 
as a Judge 


This, however, is not to be a discus- 
sion of his achievements as Presiding 
Judge. Instead, we shall try to give 
a picture—no doubt inadequate—of 
Samuel H. Sibley, judge. For it is as 
such, rather than as a moderator or 
as the presiding officer of the Court, 
that he stands out as an All-Ameri- 
can gentleman, one of our soundest 
thinkers, ablest legal scholars, and 
finest jurists. The fact of his being 
the senior and Presiding Judge of a 
Circuit Court of Appeals is but an 
incident—the result of the date of 
judges’ commissions. His is but two 
days before that of his immediate 
junior, who was appointed and con- 
firmed on the same day with him. 

Although he discharges his duties 
as Presiding Judge with great fair- 
ness and dispatch, his place in the 
judicial life of the Nation does not 
rest on the happen-so that in the 
passage of time and in the twelfth 
year of his service in the Court he 
became its Senior Judge. 

For “Old Sam”—as his associates in 
the Court affectionately speak of him 
--with his sincerity, ability, open- 
heartedness and grace, finds it no 
chore, while conferring and keeping 
in touch with, and fulfilling general 
supervision over, the thirty-two Dis- 
trict Judges in the Circuit, to keep 
the members of his Court working 
in friendship and in harmony as a 
Court and dissident and 
clamant personalities, “a fortuitous 
concourse of unrelated prejudices”. 
Indeed, he performs the administra- 
tive and directive functions of the 


not as 
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Senior Judge with such ease and 
simplicity that this phase of his work 
has been obscured by the brilliance 
and soundness of his thinking as a 
judge and the clarity, precision and 
beauty with which those thoughts 
have been expressed. 


No Modifying 
Adjectives Needed 


An appraisal of him could not be a 
recital of the goings and comings of 
a glorified Rotarian or an ambula- 
tory speech-maker. We shall not try 
to classify or characterize him as a 
“liberal” judge, a “conservative” 
judge, a “New Deal” judge,5 or an 
“Old Deal” Judge®. The sufficient 
fact is that he is truly a judge—like 
an umpire, “calling them as he sees 
them’’—needing no modifying adjec- 
tives. Did anyone ever hear of a 
“liberal umpire”, a “New Deal” um- 
pire, a “reactionary” umpire? 

“If seeking justice always, if giving 
the defendant the benefit of the 
doubt, if striving to preserve the 
legal and constitutional rights of the 
individual, if protecting the citizens 
from the oppression of Government 
and the Government from imposi- 
tion by the citizens, if regarding the 
Constitution as a living document to 
be interpreted in the light of an ex- 
panding and complex civilization, if 
giving precedent and change each 
its due place in the making and keep- 
ing of the law, constitute one a 
“liberal”, then “Sam of the Fifth” 
is a “liberal”. 

But if being a “liberal” requires 
one to be starry-eyed, to throw into 
the discard the wisdom of the years, 
to read the Constitution in the light 
of expedience, to interpret Acts of 
the Congress in the light of a judge’s 
notion as to what the Congress ought 
to have done, and to regard the 
judicial function as including plen- 
ary legislative powers, then “Judge 
Sam” cannot qualify as that type 
of a “‘liberal’’. 


3. Chapman, et al. v. King, 154 Fed. 2d. 460, 
upholding the right of the colored citizens to vote 
in State primary elections; Darby v. United States, 
132 Fed. 2d. 928; Fleming v. Jacksonville Paper 
Co., 128 Fed. 2d. 392. 

4. Larsen v. Ives Dairy, 154 Fed. 2d. 701. 


His Dissent as to 
‘*Portal-to-Portal’’ Pay 


Judge Sibley insists that a judge can 
claim little personal credit for the 
decision when he speaks as the organ 
of the Court, for the reason that he 
has the assistance of other judges 
and must write for them as well as 
for himself, and that a judge should 
dissents. 
“They are his own babies, albeit 
often branded as illegitimates,” said 
he. 


be tested largely by his 


It is not feasible in the space ap. 
propriate to this article to enter into 
a discussion of the main and dis- 
senting opinions which he has writ- 
ten. More than a few are landmarks 
of law and good sense. In the light 
of the grief and confusion which the 
country is now experiencing under 
the decisions of the Supreme Court 
that employees under the Fair Labor 
Standards Act are entitled to pay 
from “‘portal-to-portal”, the dissent of 
Judge Sibley in the now celebrated 
Tennessee Coal, Iron & Railroad Co. 
v. Muscoda Local No. 123, 135 Fed. 
2d. 320, takes on a timely and re- 
newed force. In that dissent Samuel 
the judge seems to have been Samuel 
the prophet when he wrote: 


It is now proposed to assess against 
these appellants as back pay for over- 
time an estimated quarter of a million 
dollars, to be doubled by way of 
penalty, to compensate the miners for 
their time in going to and from their 
place of work, in the face of their agree- 
ments that this time was not in their 
work time. They are to get three times 
as much per hour for riding and walk- 
ing to and from the work they were 
hired to do, as they get for doing 
the work itself. The injustice of it to 
me is shocking. 

If the decision stands and is fol- 
lowed, chaotic conditions will ensue, 
and this is good ground to believe that 
Congress intended no such thing. If 
for travel time triple back pay is due 
by these mines, it is due by all the 
iron mines having similar wage agree- 
ments. Many will go broke, or have 
to cease operations, causing a loss of 
jobs to their men.... 





5. Jones & Laughlin Stee! Corporation v. NLRB, 
146 Fed. 2d. 833, upholding an order of NLRB 
establishing as an appropriate bargaining unit the 
masters, deck officers, and pilots of vessels. 

6. Dissenting opinion in Screws v. United States, 
140 Fed. 2d. 662. 








Devoti 
Justice 
He ha 
law ar 
school 
to oth 
and t! 
His li 


amon 
In 
as Ci 
in the 
and 
opini 
were 
of the 
were 
he ha 
riam 
case— 
stitut 
been 
ances 
opini 
term: 
corre 
in th 
in Ww 
only 
view 
Judg 
ity 
that 


Char 
Judi 


Mor 
clear 
has { 
the « 
Cire 
bank 
ther 
struc 
ing | 
be i 
lawy 
ques 
ing 
pear 
the 
tron 
all | 

Sc 





> can 
* the 
regan 
at he 
idges 
ll as 
ould 
ents. 
Ibeit 
said 


4 ap- 
into 
dis- 
writ- 

larks 
light 

1 the 
nder 

sourt 

abor 
pay 
nt of 

‘ated 

1 Co. 
Fed. 

1 re- 

muel 

nuel 


ainst 
over- 
lion 
y of 
's for 
their 
gree- 
their 
rimes 
walk- 
were 
loing 
it to 


fol- 
sue, 
that 
p. If 
due 
the 
pree- 
have 
ss of 


NLRB, 
NLRB 
it the 


tates, 














Devotion to Impartial 

Justice Under Law 

He has been content to deal with the 
law and the procedures as he has been 
schooled in them. He has left largely 
to others the revisions of the rules 
and the reformation of the practice. 
His life presents what is now an en- 
thralling picture of a judge dedicated 
in mind and heart to the high task" 
of doing impartial justice under the 
law, for which he was set apart from 
among his fellows. 

In the sixteen years of his service 
as Circuit Judge, he has taken part 
in the decision of nearly 3000 cases 
and has written more than 1000 
opinions. Upwards of 900 of them 
were written with him as the organ 
of the Court. More than 100 of them 
were in dissent. In addition to these 
he has written more than 100 per cu- 
riam decisions. It has never been the 
case—and since the turbulent recon- 
stituting of the Supreme Court it has 
been much less so—that the affirm- 
ances of reversals in that Court of 
opinions of a Circuit Judge are de- 
terminative of their correctness or in- 
correctness. But there is significance 
in the fact that of the numerous cases 
in which Judge Sibley has written, 
only forty-eight were taken for re- 
view by the Supreme Court and 
Judge Sibley’s opinion, either major- 
ity or dissenting, was approved by 
that Court in thirty-three of them. 


Characteristics of His 
Judicial Opinions 


More than sixty times each year the 
clear current of his cogent reasoning 
has flowed through his opinions into 
the channels of jurisprudence of his 
Circuit and Nation, straightening the 
banks here, deepening the current 
there, dislodging or sinking some ob- 
struction yonder. Working and writ- 
ing in a Circuit where a judge must 
be both a civil and a common-law 
lawyer, and where any kind of legal 
question may arise, his understand- 
ing and lucid opinions, as they ap- 
pear in more than 100 volumes of 
the Federal Reporter, Second Series, 
from Nos. 46 to 157, have enriched 
all fields of the law. 


Sometimes the words he writes 








charm like the music and 
beauty of a clear running brook “in 
the leafy month of June that to the 
woods all night singeth a quiet tune”. 
Sometimes they have a force like the 
depth and power of a mighty stream 
in which move cargoes of judicial 


have a 


thought toward harbors far away and 
anchorages yet uncharted. Light and 
lovely, or powerful and moving, they 
will live after him, the lengthening 
shadow of the life of a great judge 
who, showing his faith by his works, 
followed always the Pauline injunc- 
ton: “Quench not the spirit, despise 
not prophesyings, prove all things, 
hold fast that which is good”. 


A Judge Speaking 
With Authority 


A Chief Justice of the Supreme Court 
in Judge Sibley’s native State once 
aptly said: “Judge Sibley, as a lawyer, 
as a trial judge, and as an appellate 
judge, has always spoken as one hav- 
ing authority. His utterances ring 
with a sort of ‘I, Samuel, say unto 
thee’ tone, with reasoning so cogent 
as to require few citations to carry 
conviction”. One reading these pas- 
sages from his dissent in United 
States v. Clark,8 can hear his clear call 
for justice: 

I must concede that the cited cases 
support the majority decision, but 
the Supreme Court has not spoken on 
the precise point and I venture to 
express my Opposing view. 

The authority to refund implies a 
duty. The language of Congress is 
broad and strong . . . and Congress 
has put no strings on the Commission- 
er which interfere with his doing what 
is right. The Courts in the cited cases 
have. They say that because the tax- 
payer sued once before about this ex- 
cessive tax, and did not then present 
this question, different both in fact and 
law from that which the Court de- 
cided, he is cut off—is fined in effect 
some $3,337. I think this is morally 
and legally wrong... . 

. .. This is so wrong as to look dis- 
honest. None of us judges would suffer 
ourselves to be put in that position, 





7. A task in which ‘“‘the central and normal part 
to be played by a judge consists of a personal 
mental activity’, a fasi in the performance of 
which ‘‘There comes a point where the Court can 
no longer rest secure on a formal rule, but must 
trust to his own skill in finding the proper de- 
cision’’, a task in which he needs ‘‘also a process 


Samuel H. Sibley 


and we ought not to put our Govern- 
ment there. 


Why do we have to? Congress has 
not said we must... . 


In a case like this the basic maxim 
of res judicata, Interest rei publicae 
ut sit finis litium, ought not to be ap- 
plied, but rather Fiat justitia, ruat 
coelum. It is more for the public good 
that the United States Government in 
its own Courts should deal honorably 
with its taxpayers than that a few 
hours of court time should be saved. 


This is the style type which Mr. 
Justice Cardozo, in his charming Law 
and Literature,® calls the “type magis- 
terial or imperative”, placing it “first 
in order, for it is first in dignity and 
power”. It is the style of Marshall 
and of Mansfield, of Shaw and of 
Bleckley, the great artificers, the mas- 
ter builders of the law. Said Mr. 
Justice Cardozo of it: 


It eschews ornament. It is meager 
in illustration and analogy. If it 
argues, it does so with the downward 
rush and overwhelming conviction of 
the syllogism, seldom with tentative 
gropings towards the inductive appre- 
hension of a truth imperfectly dis- 
cerned... . It is thus men speak when 
they are conscious of their power. 
Between Mr. Justice Cardozo and 

Judge Sibley there was a spiritual and 
intellectual bond. Each greatly ad- 
mired and respected the other. Each 
knew and felt the other’s greatness. 
Each saw in the other something of 
the prophet and the seer. Once in 
talking to a judge of the Fifth Circuit 
about Judge Sibley, the Justice said: 
“I regard him as the soundest and 
ablest judge on any court of the 
United States”. 


Judge Sibley’s Other 
Activities 


Let it not be thought that because 
Judge Sibley has devoted his talents 
so singly to the discharge of his offi- 
cial responsibilities he has no other 
talents and has received no other rec- 





of reasoning which starts from an intuition, sup- 
plemented by the feeling for what is just, and 
arrives at exact conclusions by a series of de- 
ductions under the constant guidance and control 
of practical common sense." 

er | Oe: January 23, 1947. 

9. Harcourt, Brace & Co., New York (1931). 
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ognition. In 1925 he received the 
degree of LL. D. from his alma 
mater, the University of Georgia, 
and in 1934 he received the same 
degree from Oglethorpe University. 
Included among his extra-curricular 
activities has been the teaching of a 
Sunday School class for fifty years, 
out of which, he says, “I got far more 
Few laymen have a 
greater knowledge of the Scriptures 


than I gave”. 


than he. He was Moderator of the 
General Assembly of the Presbyterian 
Church in the United States in 1934. 

It was in Union Point that Judge 
Sibley founded in 1897 the Union 
Manufacturing Company, a knitting 
mill, which he managed and operated 
until 1901. It was in this same little, 
struggling town, and during the same 
period, that he organized and man- 
aged a brick yard. He always had 
great skill with his hands. He fre- 
quently supervised, as a public serv- 
ice in his community, the building of 
public or semi-public edifices such 
as churches and schools and other 
structures, and often did a great deal 
of physical labor on them. 


A Worker in Wood 


He has one of the most interesting 
of hobbies. In the back-yard of his 
home at Marietta he has a complete, 
electrically equipped, wood-working 
shop, in which he exercises great art- 
istry in the making of what ever he 
sets his hand and mind to do. Each 
night he sleeps in a spool bed of his 
ancestors. When one of his daughters 
sought to persuade him to let her 
have it, he took the original to his 
shop and made her one just like it. 

In the sitting-room of his home is a 
large grandfather clock—the work of 
his own hands with the exception of 
the time mechanisms. Its face is of 
transparent marble. Its hands are 
bayonets, its pendulum weights are 
minie balls, and its main spring, or 
winding weights are cannonballs—all 
picked up on the Civil War battle- 
field of Kenesaw Mountain near Mar- 
ietta. Not only can he make cabinets 
for clocks, but he has often made the 
works tick when professional clock- 
fixers had failed. - 
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Not an Aspirant for the 

Supreme Court 

As deep as is his knowledge of lan- 
guages, the law, the Bible, clocks, 
carpentry, mechanics, and things, as 
unusual as is his ability to set out 
in clear and compelling words the 
things he speaks for the Court, he is 
withal the most modest and unas- 
suming of men. Ambition has never 
mocked his useful toil. Apparently 
his only ambition as to the Supreme 
Court is, and has been, that it should 
be wrong less often. 

Believed by those who know his 
work to be supremely fitted to grace 
that bench, and to be the equal of 
any and the superior of many of 
those who have been appointed to 
the Supreme Court since he became 
a District Judge, he has never been 
an aspirant for appointment there. 

He may not have known that since 
the creation of the United States Cir- 
cuit Court of Appeals fifty-six years 
ago, only five Circuit Judges have 
been promoted to the Supreme 
Court;!° but he saw with a clarity de- 
nied to most that to be a great judge 
District 
not in these times a stepping-stone to 


in a or Circuit Court was 
further promotion. 

For many years, members of the 
Supreme Court, especially those of 
opposite political faith, have recog- 
nized and attested the desirability of 
his promotion. The fact that he has 
never been called to the Supreme 
Court serves to call attention again 
to the unwise practice, through the 
years, of failing to take advantage 
of the wide experience of judges of 
outstanding ability and learning and 
of preferring the inexperience of 
those who may or may not be other- 
wise equally qualified or who at least 
have not given proof of their judicial 
qualifications and are admittedly 
without the asset of long and tested 
judicial experience." 


Characteristics As a Presiding Judge 


Of pleasing address and_ bearing 
and great personal distinction and 
charm, clothes with him have never 
made the man. He wears with more 
grace than most men wear the newest 


creations a hat that twenty years ago 
his son gave him to wear on a trip to 
the Holy Land. He has a leather 
couch in his chambers in Atlanta 
that is as dilapidated as is the rug on 
the floor, but to the deficiencies in 
both he is indifferent, thereby reveal. 
ing the humility with which he walks 
among his fellows and his disdain 
for pomp and show. 

The Fifth Circuit has a number of 
rules providing when the record and 
the briefs must be filed, how they 
must be indexed, printed, etc. Infrac- 
tions of these rules frequently bring 
from counsel motions to dismiss the 
appeal, which are fruitful only in 
provoking from the Presiding Judge 
the remark: “We have never gone out 
of our way to penalize a client for 
something his lawyer was either too 
ignorant or too lazy to do”. 

He is mentally duo-dexterous, in 
that he can read a record and at the 
same time listen to the lawyer argu- 
ing the case. One of the dictionary 
definitions of “dexterous” is “quick 
in inventing expedients”. Lawyers 
who had him as adversary at the Bar 
insist that in the trial of a case or in 
the argument it was next to impos- 
sible to run him into a “dead-end 
street”, so facile was he in finding a 
way out. And even after long years 
as a judge, when he finds that the 
precedents in the law do not seem to 
follow the right path, his inventive- 
ness often manifests itself in discover- 
ing a way to prevent inequity or 
injustice. 

When American lawyers and peo- 
ple turn again to a veneration for the 
competent discharge of duties by ex- 
perienced and impartial judges, and 
again require that judicial appoint- 
ments shall be made from among men 
of that quality, the reputation of this 
patient, diligent, unostentatious, jus- 
tice-loving Christian judge will stand 
in the annals of our jurisprudence 
as a beacon light and guide. 





10. This does not include Chief Justice Taft, who 
was appointed to the Supreme Court as an ex- 
President rather than as a former Judge of the 
Circuit Court of Appeals. 

11. “It is the simple truth that the greatest task 
that can be given a man, to discover justice, re- 
quires a standard of mental and moral greatness 
far above the common average’. 
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Administrative Procedure Act: 


Analysis of Its Requirement As To Rule-Making 


by David Reich + of the New York Bar 


® The article following has been condensed from a paper presented on February 8 
before the Institute on the Administrative Procedure Act and the Administrative 
Agencies, held under the auspices of the New York University School of Law. 
Mr. Reich is now a Special Assistant to the Attorney General in the office of the 
Assistant Solicitor General. He is the Secretary of Attorney General Clark's Com- 
mittee on Litigation Involving the Administrative Procedure Act, having worked on 


it during the drafting stage and been concerned with its interpretation. He was the 
author of an article on the Act, in the October (1946) issue of the Federal Bar Journal. 

Mr. Reich was a Phi Beta Kappa graduate of the City College of New York in 1932. 
He was graduated from the Fordham University School of Law, as an editor of the 


Fordham Law Review, in 1935. He has been engaged in codifying the laws of New 


York City as a member of the Legal Staff of the Board of Statutory Consolidation. 


He was a member of the Law Department of the City of New York and an attorney 


for the OPA. In the Department of Justice since 1943, he served first in the Criminal 


Division. He is a member of the New York Bar and of the Bar of the Supreme Court. 


The views set forth in the article are Mr. Reich's, and do not necessarily reflect the 


opinion of the Department of Justice, or of the Association's Section of Administrative 


Law. His clear analyses of the Act will be of interest and assistance to those who have 


to deal with its rule-making provisions. 





" To a person not familiar with the 
\dministrative Procedure Act, rule- 
making would have its usual conno- 
tation. It would mean the activity of 
an agency of the Government in 
prescribing a regulation affecting a 
class of persons. Such are the usual 
rules issued by the agencies of the 
Government. For example, the Fed- 
eral Reserve Board issues regulations 
governing margins in stock market 
transactions. Persons trading in se- 
curities must abide by these regula- 
tions. Similarly, the Secretary of Agri- 


culture issues standards of quality 
and condition of grain under the 
Grain Standards Act. These stand- 
ards must be followed by persons 
selling grain by grade in interstate 
or foreign commerce. These are truly 
rules of general applicability which 
govern all persons similarly situated. 

But the Administrative Procedure 
Act is not confined to such rules. It 
also covers rules which may apply 
only to named individuals or specific 
situations. These rules encompass, 
among others, such situations as the 


fixing of rates,’ prices, corporate re- 

organizations and corporate mergers. 

Thus, the prescription by the Inter- 
state Commerce Commission of spe- 

cific rates for a particular railroad 

is rule-making within the meaning 

of the Administrative Procedure Act. 
So, too, is the action of the Securities 

and Exchange Commission in ap- 

proving reorganizations of holding 

companies registered under the Pub- 

lic Utility Holding Company Act. 


The Act's Functional 

Definition of ‘‘Rule-Making” 

The broad coverage of rule-making 
under the Administrative Procedure 
Act is shown clearly by its definition 
in Subsection 2 (c): 

“Rule” means the whole or any 
part of any agency statement of gen- 
eral or particular applicability and 
future effect designed to implement, 
interpret, or prescribe law or policy 
or to describe the organization, pro- 
cedure, or practice requirements of any 
agency and includes the approval or 
prescription for the future of rates, 
wages, corporate or financial struc- 
tures or reorganizations thereof, 
prices, facilities, appliances, services 
or allowances therefor or of valuations, 





1. Prentis v. Atlantic Coast Line, 211 U. S. 210, 
226; Louisville & Nashville R. R. v. Garrett, 231 
U. S. 298, 305. “We must conclude that the mak- 
ing of rates, whether by the legislature or by a 
commission, is a legislative function . . ."" Cheadle, 
The Delegation of Legislative Functions: Selected 
Essays on Constitutional Law (1938), Vol. 4, pages 
250, 274. 
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costs, or accounting, or practices bear- 
ing upon any of the foregoing. “Rule- 
making” means agency process for the 
formulation, amendment, or repeal of 
a rule. 


While this is not the classical def- 
inition? of rule-making, it is a func- 
tional definition® adopted for the 
purpose of classifying together all 
types of administrative action which 
are legislative in nature. The full 
importance of the definition is real- 
ized only by reference to the opera- 
tive provisions of the Act, which treat 
rule-making differently from adjudi- 
cation. In this connection, it should 
be observed that the definition of rule- 
making is determinative, in a sense, 
of the meaning of adjudication un- 
der the Act, since adjudication is de- 
fined in terms of rule-making. Sub- 
section 2(d) defines adjudication to 
be any agency process other than 
rule-making but including licensing. 
Theoretically, therefore, it is neces- 
sary to determine initially whether 
a proceeding is rule-making; and if 
it is not, then whether it may be 
adjudication. As a practical matter, 
however, it will be found that pro- 
ceedings which have been considered 
traditionally by both the administra- 
tive agencies and the Courts as adju- 
dication will continue to be deemed 
such. 

The definition of rule-making, you 
will note, includes every type of rule, 
not only substantive rules but also 
organizational, procedural, and prac- 
tice rules. However, the impact of 
the Act is different for substantive 
rules than it is for organizational, 
procedural, or practice rules. The 
latter, for example, are not subject 
to the procedural requirements of 
rule-making under Section 4, except 
where notice or hearing is specified 
for them by statute independent of 
the Act. 


“Public Information” 
Requirements of Section 3 


The first operative provision of the 
Act insofar as rule-making is con- 
cerned is the public information re- 
quirement of Section 3. Prior to the 
passage of the Act, the only substan- 
tial requirement as to the publica- 
tion of information about agencies 
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of the Government was found in 
the Federal Register Act.® That Act, 
adopted in 1935, requires, among 
other things, that there be published 
in the Federal Register such “‘docu- 
ments or classes of documents as The 
President shall determine from time 
to time have general applicability 
and legal effect.” This class of docu- 
ments consists of the substantive 
rules and regulations issued by the 
various agencies of the Government. 
In 1941, after two years of study 
of the operations of the more im- 
portant Federal regulatory agencies, 
The Attorney General’s Committee 
on Administrative Procedure came to 
the conclusion that sufficient infor- 
mation was not given to the public 
about the organization, procedures, 
and rules of practice of the agencies 
of the Government.* The Committee 
recommended that specific legislation 
be enacted to require agencies to 
publish not only their substantive 
rules but information about 
their organization and procedures. 


also 


Required Publication in 
the Federal Register 


Section 3 of the Administrative Pro- 
cedure Act seems to be the answer 
to this recommendation. This section 
continues the requirement of the 
Federal Register Act as to the pub- 
lication of substantive rules and in 
addition requires agencies to publish 
in the form of rules their organiza- 
tion and procedures. Specifically, 
each agency must publish in the 
Federal Register: (1) Organizational 
rules containing a description of the 
agency’s central and field organiza- 
tion, its delegations of final author- 
ity, and the manner in which the 
public may secure information; (2) 
Procedural rules relative to the gen- 


2. Professor Fuchs, in an article entitled ‘‘Pro- 
cedure in Administrative Rule-Making™’ in 52 Harv. 
L. R. 259 (1938), states: ‘The most obvious defini- 
tion of rule-making and the one most often em- 
ployed in the literature of administrative law 
asserts simply that it is the function of laying 
down general regulations as distinguished from 
orders that apply to named persons or to specific 
situations.’’ (page 263) 

3. Ina recent article in the Illinois Law Review, 
Professor Nathanson, after analyzing the defini- 
tions in Section 2 of the Administrative Procedure 
Act, makes this observation: ‘‘One need not 
study these definitions long before coming to the 
conclusion that they must find their justification 








DAVID REICH 


eral course and method by which its 
functions, such as rule-making and 
adjudication, are determined; amd (3) 
Substantive rules, as well as agency 
statements of general policy which 
have been formulated and adopted 
by the agency for the guidance of the 
public (Subsection 3 (a)). 

However, there is an excepticn to 
Section 3 for any function of the 
United States requiring secrecy in 
the public interest or for any matter 
relating solely to the internal man- 
agement of an agency. Thus, it is not 
expected that the Federal Bureau of 
Investigation and the Secret Service 
will have to present statements of the 
manner in which they conduct their 
investigations. Nor will it be neces- 
sary to publish information about 
internal administrative matters, such 
as budget data or internal promo- 
tional policies. It was not intended 
to clutter the Register with much de- 
tail with which the public generally 
has no interest. For this reason, too, 
“rules addressed to and served upon 





in extremely pragmatic, not philosophical con- 
siderations. This is as it should be; they are tools, 
not ends in themselves."' ‘Some Comments on 
the Administrative Procedure Act,"’ 41 Ill. L. R. 
368, at 372 (1946). 

4. "Proceedings are classed as rule-making 
under this Act not merely because, like the legis- 
lative process, they result in regulations of general 
applicability but also because they involve sub- 
ject matter demanding judgments based on tech- 
nical knowledge and experience.’’ Sen. Rep. 752, 
79th Cong., Ist Sess., page 39. 

5. 49 Stat. 501, 44 U.S.C. 305(a)(2). 

6. Final Report of Attorney General's Commit- 
tee on Administrative Procedure (1941) pages 25-29. 
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named persons in accordance with 
law’ need not be published. To in- 
clude them would fill the Register 
with a great mass of particularized 
rule-making which is satisfactorily 
handled otherwise. 


The Federal Register of 

September 11, 1946, as 

the Agencies’ Compliance 

The Federal Register of September 
11, 1946, was the product of the 
agencies of the Government in an- 
swer to the command of Section 3 
of the new Act. The Register of that 
date was published in four parts and 
contains 966 pages. Should you have 
occasion to refer to the Register of 
September 11, you should realize 
that that edition does not contain 
the complete text of all the substan- 
tive rules heretofore issued by govern- 
mental agencies. Most such rules have 
been incorporated therein by refer- 
ence to the Code of Federal Regula- 
tions or to the Cumulative Supple- 
ment of the Register or to other 
editions of the Register in which they 
have appeared. 

It would have been a waste of pub- 
lic funds and unnecessary duplica- 
tion to have republished all substan- 
tive rules on September 11, 1946, 
since they had been published there- 
tofore by reason of the Federal 
Register Act. 


The Public Purposes of Section 4 


One section of the Act is devoted 
solely to rule-making, namely, Sec- 
tion 4. The same is true of adjudica- 
tion, which is treated in Section 5. 
There is one difference, however, in 
that Section 4 regulates in some man- 
ner all types of substantive rule-mak- 
ing, both formal and informal, while 
Section 5 regulates only formal adju- 
dications. Rule-making and adjudi- 
cation are deemed formal in the par- 
lance of administrative law where 
the decision of the agency is rendered 
is the result of a hearing which is 
preserved in a written record. The 
language used by the Act to designate 
formal rule-making and adjudication 
is the modifying phrase “required by 
statute to be made’ on the record 
after opportunity for an agency hear- 
ing”, appearing in both Sections 4(b) 


and 5. I shall discuss formal rule- 
making more fully infra. 

The purpose of Section 4 is to 
guarantee the public an opportunity 
to participate in the rule-making 
process. With certain stated excep- 
tions, each agency will be required 
to give notice in the Federal Register 
of rules it proposes to adopt and to 
grant interested persons an oppor- 
tunity to present their views in some 
manner to the agency prior to the 
adoption of the rules. 


Exceptions to Section 4 


As in most other situation under 
the Act, there are exceptions to Sec- 
tien 4. The introduction to the sec- 
tion states that the section does not 
apply “to the extent that there is in- 
volved (1) any military, naval, or 
foreign affairs function of the United 
States or (2) any matter relating to 
agency management or personnel or 
to public property, loans, grants, 
benefits, or contracts.” It will be 
seen, therefore, that the rule-making 
provisions do not apply to the typical 
functions of the War Department 
and the Navy Department. Nor do 
they apply to the usual functions of 
such lending agencies as the Recon- 
struction Finance Corporation and 
the Farm Credit 
since these agencies are engaged in 
matters relating to public loans. 
Likewise, Section 4 would not be 
applicable to the rules issued by the 
Department of the Interior with 
reference to public parks and the 


Administration, 


public domain and to property held 
in trust or as guardian for Indians. 
(H. R. Rep. 1980, page 23.) Excepted, 
too, are rules relating to public con- 
tracts issued by the Labor Depart- 
ment under the Davis-Bacon Act 
(40 U.S.C. 276a, et seq.) and the 
Walsh-Healey Act (41 U.S.C. 35-45).8 

In addition to the exceptions 
which I have noted above, there must 
be kept in mind that excepted from 
all the provisions of the Act, other 





7. In adjudications under Section 5, the word 
‘‘determined'’ is used in place of ‘‘made."’ Ap- 
parently no distinction was intended. H. R. Rep. 
1980, 79th Cong., 2d Sess.; page 51, fn. 9. 

8. See Perkins v. Lukens Stee! Co., 310 U.S. 113. 

9. Subsection 2(a) also in effect contains ex- 
ceptions to the entire Act since it defines agency 
as any authority of the United States (whether or 
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than the public information require- 
ments of Section 3, are: “(1) Agen- 
cies composed of representatives of 
the parties or of representatives of 
organizations of the parties to the 
disputes determined by them; (2) 
Courts-martial and military commis- 
sions; (3) Military or naval author- 
ity exercised in the field in time of 
war or in occupied territory; or (4) 
Functions which by law expire on 
the termination of present hostili- 
ties, within any fixed period there- 
after, or before July 1, 1947, and the 
functions conferred by the following 
statutes: Selective Training and Serv- 
ice Act of 1940; Contract Settlement 
Act of 1944; Surplus Property Act 
of 1944” (Subsection 2(a)).® Thus, 
such agencies as the War Assets Ad- 
ministration, the Selective Service 
System, and such constituent agencies 
of the Office of Temporary Controls 
as the Office of Price Administration 
and the Civilian Production Ad- 
ministration may continue to issue 
regulations without the necessity of 
complying with Section 4. 

There is one further basic excep- 
tion to the rule-making procedures 
of Section 4. They are applicable 
only to substantive rules as distin- 
guished from interpretative rules, 
general statements of policy and rules 
of agency organization, procedure or 
practice. 


Notice Required as to 
Substantive Rules 


Pursuant to Section 4, any agency 
which intends to issue a substantive 
rule must publish in the Federal 
Register a general notice which must 
include a statement of the time, place 
and nature of the rule-making pro- 
ceeding, a reference to the authority 
under which the rule is proposed, 
and either the terms or substance of 
the proposed rule or a description 
of the subjects and issues involved. 
It is not necessary to publish the 
proposed rule in full. A description 


not within or subject to review by another agency) 
other than Congress, the courts, the governments 
of the possessions and Territories, and the District 
of Columbia. By separate act functions under the 
Veterans’ Emergency Housing Act of 1946 were 
exempted from all the provisions of the Act with 
the exception of Section 3 (P. Laws 663 and 719, 
79th Cong., 2d Sess.). 
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of its contents should be sufficient. 
In many instances it would seem that 
such a description would be prefer- 
able to a detailed statement of the 
proposed rule. A description will 
serve to focus the attention of inter- 
ested persons on the substance of the 
proposed rule. 

The 


may be dispensed with in any situa- 


required notice, however, 
tion “in which the agency for good 
cause finds (and incorporates the 
finding and a brief statement of the 
reasons therefor in the rules issued) 
that notice and public procedure 
thereon are impracticable, unneces- 
sary, or contrary to the public in- 
terest.” Congress has recognized 
thereby that there is no need for 
giving the public an opportunity to 
participate in minor amendments 
that 


situations may arise where an agency 


to rules and also emergency 
must issue a rule forthwith without 
For ex- 
ample, it would be contrary to the 
public interest to defer the issuance 
of additional air safety rules where 
the Civil Aeronautics Board finds 
that an urgent necessity for them 


exists. 


any public participation. 


Opportunity for Participation 
by Interested Persons 


rule- 
making is required, the agency must 


In situations where notice of 


grant “interested persons an oppor- 
tunity to participate in the rule-mak- 
ing through submission of written 
data, views, or arguments with or 
without opportunity to present the 
The 
Act leaves to each agency’s discre- 


same orally in any manner.” 


tion the choice of method whereby 
interested persons may participate in 
the rule-making process. It may take 
the form of public hearings or of 
conferences or correspondence or a 
combination of these or other meth- 
ods. The selection of the method 
will depend to a great extent upon 
the subject matter of the regulations 
involved. The general objective of 
the method employed should be to 
assure, so far as possible, informed 
administrative action and adequate 
protection to private interests.'° 

In adopting its rules, the agency 
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must incorporate in them a concise 
general statement of their basis and 
This 


prove of assistance to the public in 


purpose. statement should 


understanding the work of the 
agency. 


Criteria for Determining 

Whether Rule Is Formal 

These, then, are the requirements 
for informal rule-making. A much 
more detailed procedure has been 
provided for formal rule-making in 
Sections 7 and 8 of the Act. Before 
discussing this formal procedure, it 
would be well to understand what 
cases of rule-making will be subject 
to it. The descriptive phrase in the 
Act defining formal rule-making is: 
“Where rules are required by statute 
to be made on the record after op- 
portunity for an agency hearing.” 
The words “on,the record” appear- 
ing in this phrase are very significant. 
They were inserted for the purpose 
of distinguishing formal rule-making 
from informal rule-making. 

In order to determine whether an 
agency must comply with the informal 
or formal rule-making requirements 
of this Act, it is necessary to refer to 
the particular statute conferring rule- 
making power upon the agency. It 
will be found that most statutes con- 
ferring power upon agencies to make 
rules of general applicability are lack- 
ing in any definition of the procedure 
to be followed in the preparation 
of regulations. Ordinarily, there is 
no requirement of notice and hearing 
or of consultation with outside in- 
terests. Typical of such statutes is 
the Immigration Act of 1917 pur- 
suant to which the Commissioner of 
Naturalization, 
under the direction of the Attorney 
General, has power to issue such rules 


Immigration and 


and regulations as “he shall deem 
best calculated for carrying out the 
provisions” of that Act.!!. There is 
no doubt that this type of rule will 


now be subject to the informal 


10. Prior to the adoption of the Administrative 
Procedure Act many agencies invited interested 
persons to assist them in the formulation of their 
rules. The Federal Reserve System, for example, 
consulted regularly with members of the banking 
world; and the Federal Communications Commis- 
sion before it has issued rules has frequently con- 


(rather than the formal) rule-making 
requirements of the Act. 

There are other statutes which pro 
vide that the agency may issue rules 
of general applicability only “afte: 
hearing” or “after full hearing.’ 
For example, pursuant to Section 
402 (c)!* of the Federal Seed Act, the 
Secretary of Agriculture is authorized 
to issue rules only after a public 
hearing. There is no express require 
ment that the rules he issues must 
be made on the basis of the record 
developed in the hearing, nor did 
Congress intend that there be such a 
requirement. The purpose of the 
public hearing is to afford interested 
persons an opportunity to express 
their views to the agency and at the 
same time to place the agency in a 
position of being better apprised of 
the consequences involved in issuing 
its regulations. Agencies will contin- 
ue to pursue informal procedures 
in making such rules. 


Significance of the 
Phrase ‘On the Record”’ 
There are only a few cases of rule- 
making of general applicability 
which are required by statute to be 
made on the record after opportunity 
for an agency hearing. There is the 
Food, Drug and Cosmetic Act, under 
which the Federal Security Adminis- 
trator must hold a hearing before 
he may adopt any standards for 
foods, drugs or cosmetics transmitted 
in interstate commerce. The statute 
empowering the Federal Security 
Administrator to issue such regula- 
tions contains a specific requirement 
that his decision be based on substan- 
tial evidence in the record.'* Similar- 
ly, the Fair Labor Standards Act of 
1938 requires the Wage and Hour 
Administrator to hold hearings in 
the formulation of industrial wage 
orders and to base his action approv- 
ing them upon evidence adduced at 
the hearings.’ Also, marketing or- 
(Continued on page 406) 


ferred with the industry which it regulates. See 
Final Report of Attorney General's Committee on 
Administrative Procedure (1941) pages 103-105. 

11. 39 Stat. 892, 8 U.S.C. 102. 

12. 53 Stat. 1285, 7 U.S.C. 1592. 

13. 52 Stat. 1055, 21 U.S.C. 371(e). 

14. 52 Stat. 1064, 29 U.S.C. 208(d). 
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Improving Military Justice: 


Advisory Committee's Report In 


® More than 5000 members of our Association who were in the Armed Forces during 
World War Il, those who served in World War |, and those who have keen concern 
for the improvement of the administration of justice in any branch or department of 
American government, will be interested in the details of the approval, by Secretary 

War Patterson, of what he terms “the principal recommendations” of the Advisory 
Committee nominated by our Association and appointed by the War Department. 
lts report was summarized in 33 A.B.A.J. 40; January, 1947. Many of the improvements 
advised by “eminent members’ of the Association from their experience in the 
administration of justice and their inquiry into the particular problems, were accepted 
and will be put into effect. Several that were regarded by the Advisory Committee 
as basic were not sustained. 

Through the Advisory Committee the Association again fulfilled its function of 
disinterested and expert service to the public, as to the drafting of legislation and the 
development of remedial recommendations. The Secretary of War expressed his 
appreciation for the extended and careful study of the problems involved by all 
members of the Committee”. 

The approved recommendations which could be put into effect by the War De- 
partment's administrative action have been adopted at once. Those which require 
action by the Congress will be recommended to the Armed Services Committees of 
the Senate and the House. The Navy Department has considered the administration 
of justice within the Navy, and its recommendations are likely to be before the Com- 
mittees at the same time. 

The unapproved recommendations of the Advisory Committee may then be con- 
sidered by the Congress. The House of Delegates on February 24 approved the 
action of the Board of Governors in creating an Association Committee to support 
and further the recommendations of the Advisory Committee. Details of the action 
of the Secretary of War are given below. An editorial in this issue discusses the 
ervice rendered by the Advisory Committee. 





" The — specific changes recom- the Committee, due to differences in 





mended by the Advisory Committee 
and approved by Secretary of War 
Robert P. Patterson, and those from 
which approval was withheld or 
granted in a limited or modified 


form, shows some basic differences 
between the War Department and 


approach, experience, emphasis, and 
responsibility for “command”. 
Members of the Advisory Com- 
mittee, who are lawyers and judges 
long accustomed to working for the 
improvement of justice in the crim- 
inal and civil courts, believe that a 


Part Adopted 


young man who is serving his coun- 
try in uniform should, if he is ac- 
cused of a crime, receive substantial 
justice according to the standards of 
impartiality and competence which 
would be accorded him if he were 
accused as a civilian. To that end, 
they advised that the operation of 
the system of military justice should 
be wholly separated from “com- 
mand”. Those who have responsi- 
bility for discipline in the field with- 
hold complete separation as in some 
respects impracticable. The Advisory 
Committee was of the opinion that 
lawyers who become a part of the 
Army and serve in capacities re- 
lated to their legal training should 
be considered apart from other of- 
ficers in the matter of promotions. 
The Army thinks it is better to keep 
them on the general list. —The Com- 
mittee gave its reasons in its Report 
(33 A.B.A.J. 40; January, 1947); the 
Secretary of War indicates the Army’s 
point of view, in his action upon 
the recommendations which he re- 
jected or modified. 


Summary of the Approved 
Recommendations 


The following has been condensed 
from Secretary Patterson’s memoran- 
dum concerning principal matters 
acted on by him on February 20: 

“The Judge Advocate General's 
Department will be substantially en- 
larged through the appointment or 
detail of officers with legal education 
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SECRETARY OF WAR PATTERSON 


Additional technical 
personnel, such as reporters and 


and training. 


clerks, will be provided for the eff- 
cient operation of the system of 
military justice. 

“The Manual for Courts-Martial 
will be amended and amendment of 
the Articles of War will be proposed 
to declare it improper and unlawful 
for any person to attempt to influ- 
ence the action of a court-martial in 
reaching its findings or sentence in 
a particular case or the action of an 
appointing or reviewing authority 
with respect to his acts. 

“The Manual for Courts-Martial 
will be amended expressly to pro- 
hibit the reprimand of a court-mar- 
tial or any of its members with re- 
spect to court-martial action and to 
delete the present authorization for 
reviewing authorities to advise the 
members of courts-martial by letters 
of non-concurrence in acquittals or 
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findings of not guilty and the reasons 
for such non-concurrences. 

“The Manual for Courts-Martial 
will be amended to clarify the obli- 
gation of courts-martial to exercise 
their own judgment in imposing 
sentences and to forbid the courts, 
in reliance on the mitigating action 
of reviewing authorities, to impose 
sentences known to be excessive. 

“Amendments to the Articles of 
War will be proposed to make it a 
jurisdictional requirement that the 
law members of general courts-mar- 
tial be members of the Judge Ad- 
vocate General's Department or 
trained lawyers designated by the 
Judge Advocate General and that 
the law members be present at the 
trials. Necessary changes in the Man- 
ual for Courts-Martial will be made 
to clarify the duties and powers of 
law members. Rulings of law mem- 
bers will be final on all interlocu- 


tory legal matters other than those 
involving the issue of guilt or inno. 
their nature 
requiring action by the full court 


cence and those in 


such as challenges. The proposed 
amendments will include a require. 
ment that when the trial judge 
advocate of a general court-martial is 
a lawyer the defense counsel must 
also be a lawyer. 

Articles of 
War will be proposed to place final 


“Amendments to the 


judiciai review of all general court- 
martial cases in the Judge Advocate 
General’s Department, with author- 
ity in the Judge Advocate General 
to establish within his office or as 
adjuncts thereto appellate agencies 
to assist him in exercising his powers. 
The Judge Advocate General and 
appellate agencies will be given au- 
thority to weigh evidence, confirm, 
approve, disapprove, or vacate find- 
ings and sentences, to commute, sus- 
pend, reduce or remit sentences, and 
to order new trials, but the appellate 
agencies’ power of mitigation and re- 
mission will be exercised by the 
Judge Advocate General under the 
direction of the Secretary or Under 
Secretary of War. 
“Amendment of the 
War will be proposed to give discre- 


Articles of 


tionary power to the Judge Advocate 
General upon application by ac- 
cused persons to grant new trials and 
set aside sentences, the application 
to be submitted within one year after 
final disposition on initial appellate 
review, or with respect to World 
War II cases within one year afte 
final disposition or after the termina- 
tion of the war, whichever is the 
latest; only one application for thus 
reopening a case to be afforded. 
“Amendment of the Articles of 
War will be proposed to require that 
appointing and reviewing author- 
ities provide direct communication 
with their staff judge advocates in 
all matters relating to the adminis- 
tration of military justice. 
“Amendment of the Articles of 
War will be proposed to vest the 
Judge Advocate General with the 
authority to prescribe the assign- 
ments of officers of his Department, 
after appropriate consultations with 
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commanders on whose staffs they 
may serve, and to require the Judge 
\dvocate General or senior mem- 
bers of his staff to make frequent in- 
spections in the field with respect to 
the administration of military justice. 
‘Amendments of .the pertinent 
statutes will be proposed to give the 
oficers of the Judge Advocate Gen- 
eral’s Department advantages in pro- 
those 
given other officer personnel on ac- 
count of their specialized profes- 
sional education and training. 


motion commensurate with 


Enlisted Personnel May 

Serve on Courts-Martial 

“Amendments of the Articles of 
War will be proposed to make qualli- 
fied enlisted personnel eligible to 
serve as members of general and 
special courts-martial, the detail of 
such enlisted persons to be discre- 
tionary with the appointing author- 
ity; all members of courts-martial to 
be senior to accused and enlisted 
members to be from units other than 
those to which accused are assigned. 
Special emphasis will be placed by 
appropriate War Department orders 
m instructions of enlisted persons 
with respect to the administration of 
military justice generally and on in- 
struction required to qualify enlisted 
persons for the responsibilities inci- 
dent to 
nartial. 


membership on _ courts- 


War 
orders will be issued requiring the 


“Appropriate Department 
selection of summary courts-martial 
from captains or officers of field 
erade when available and requiring 
that selection of inexperienced ofh- 
cers be avoided. Instructions will be 
ziven also requiring that accused 
persons before summary courts-mar- 
tial be provided counsel when re- 
quested, and, where available, coun- 
sel of their own choice. 

“The Manual for Courts-Martial 
will be amended to enjoin strict en- 
forcement of the requirement of Ar- 
ticle of War 70 that charges be re- 
ferred for trial by general court- 
martial only after thorough and im- 
partial investigation. The employ- 
ment of trained and mature officers 
in the conduct of investigations will 
be emphasized. 


“The Manual for Courts-Martial 
will be amended to clarify and liber- 
alize the present rules as to the ad- 
missibility of documentary record 
evidence and to insure the admissi- 
bility of book and similar entries 
made in the regular course of busi- 
ness or administration. 

“Amendment of Article of War 22 
will be proposed to clarify insurance 
to the defense equal opportunity 
with the prosecution to obtain the 
attendance of witnesses before courts- 
martial.” 

On various of the foregoing and 
related matters, the Secretary’s action 
contains details not given above. 


Summary and Statement as to 
Recommendations Not Approved 


The Committee recommended that 
general and special courts-martial 
be appointed by the Judge Ad- 
vocate General or by his delegates 
who would act as reviewing author- 
ities independently of the normal 
command authority. This recom- 
mendation was disapproved for the 
reason, stated by the Secretary, that 
“the ends of military justice would 
be more effectively accomplished if 
appointment of courts and initial 
review of cases were left in the ofh- 
cers exercising command. The pro- 
posed requirements that 
trained officers be utilized 
members, the provision that the 
Judge Advocate General should in 
general control the assignment of 
judge advocates to a theater, the 
requirement that trial judge advo- 
cates and defense counsel be equally 
qualified, the powers of appellate 
review placed in the Judge Advocate 
General and agencies under his di- 
rection, and the prohibitions against 
criticisms of courts, appear to furnish 
a sufficient check upon_ possible 
abuses in the appointment and con- 
trol of courts by the command power 
to guarantee adequate, independent 
judicial control, and to insure effi- 
ciency and fairness. In the opinion 
of the Secretary any tendency to 
centralize in Washington detailed 
control of field activities is destruc- 
tive of the responsibility and efh- 
ciency of field commanders and must 
be avoided.” 


legally 
as law 


7 


Improving Military Justice 


rhe Committee recommended 
that officers of the Judge Advocate 
General’s Department be governed 
as to promotions, efficiency reports, 
and specific duty assignments by the 
Judge Advocate General and not by 
local commanders. Except that the 
Judge Advocate General should 
have authority to prescribe the as- 
signments of officers of his depart- 
ment, this recommendation was not 
approved “for the reason that con- 
trol of promotions and efficiency re- 
ports of all officers was believed 
properly to rest in the normal chain 
of command of the Army.” 


Three-Year Service Credit 

for Lawyers From Civil Life 

The Committee recommended that 
members of the Judge Advocate 
General’s Department be given the 
same privileges regarding promotion 
as are given to certain other profes- 
sional personnel on separate pfo- 
motion lists. This recommendation 
was approved to the extent that spe- 
cial privileges are afforded by pend- 
ing personnel procurement legisla- 
tion which will include a three-year 
service credit for lawyers entering 
from civil life. In other respects it 
was not approved “for the reason that 
except in the cases of professional! 
groups which are necessarily not in- 
terchangeable within the Army, it is 
thought advisable from an Army- 
wide viewpoint to have all officers on 
a single promotion list.” 

The Committee recommended that 
all defense counsel before courts- 
martial be trained lawyers. This was 
not approved “because of the im- 
practicability of providing trained 
lawyers in all cases, and because in 
many simple military cases line off- 
cers are equally effective as counsel 
as are lawyers. It is proposed that 
where the trial judge advocate is a 
lawyer the defense counsel must also 
be a lawyer. This proposal insures 
equal advantages to both sides.” 

The Committee recommended that 
special courts-martial be adminis- 
tered as far as possible by rules 
governing general courts-martial. 
This was approved in part. The 
Manual for Courts-Martial now pro- 
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vides that the procedure of and be- 
fore special and summary courts- 
martial will, as far as practicable, be 
that prescribed for general courts- 
martial unless otherwise stated. The 
Secretary pointed out that “the new 
proposals forbidding reprimand, cen- 
attempt to influence de- 
cisions will apply to special courts- 


sure, or 


martial. If the trial judge advocate 
is a lawyer, the defense counsel must 
also be. Because of the limited pun- 
ishing power of the court, a manda- 
tory law member is not deemed nec- 
essary. Cases involving bad conduct 
discharge are to receive the same 
appellate review afforded records of 
trial by general courts-martial.” 


The Committee recommended re- 
peal of Articles of War 87 and 91, 
relating to personal interest in sale 
of provisions (AW 87) and dueling 
(AW 91). This was not approved, 
“for the reason that these Articles, 
although in some respects obsolete, 
fix certain standards of conduct for 
officers which are of value to the 
Army.” 

The Committee 
Willis Smith, President of the Asso- 
ciation in March of 1946, and ap- 
pointed by the Secretary of War, 
were: Arthur T. Vanderbilt, of New- 
ark, New Jersey, Dean of the New 
York University Law School and 


nominated — by 


former president of the American 


Bar Association, Chairman; Judge 
Alexander Holtzoff, of the District 
Court of the United States for the 
District of Columbia, Secretary; Jo- 
seph W. Henderson, of Philadelphia, 
Jacob M. Lashly, of St. Louis, and 
Walter P. Armstrong, of Memphis. 
Former Presidents of the Association: 
Federal Circuit Judge Morris A. 
Soper, of Baltimore, Maryland; 
Frederick E. Crane, of New York 
City, former Chief Judge of the New 
York Court of Appeals; Floyd E. 
Illinois, 
former member of the Board of Gov- 
ernors and former Chief Justice of 
Illinois; and William T. Joyner, at- 


Thompson, of Chicago, 


torney, Raleigh, North Carolina. 


“Dissents” in the Supreme Court at This Term 


® In its decisions on Monday, March 
10, the Supreme Court of the United 
States disposed of eight cases, fol- 
lowing its decision in the contempt 
proceedings as to John L. Lewis and 
the United Mine Workers on the 
preceding Thursday. The New York 
Times for March 11 called attention 
to the fact that in the decisions of 
the preceding day, each member of 
the Court 
majority ruling in at least one case, 


had dissented from the 


the individual dissents aggregating 
twenty-three, with seven dissenting 
opinions written. Justice Jackson led 
on March 10 in the number of 
majority opinions announced, while 
Justice Harold H. Burton was first 
of dissents. The 


Times’ “score card” for the day was: 


in the number 


Opinions Dissents 

Vinson 3 
Black ] 3 
Reed 2 2 
Frankfurter 3 
Douglas ] 2 
Murphy ] ] 
Jackson 3 l 
Rutledge 3 
Burton 5 

Totals 8 23 


In the principal decision of the 
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day, compelling employers to recog- 
nize unionized foremen for collective 
bargaining purposes, the result was 
five to four. Justice Jackson, who 
wrote for the Court, was opposed by 
Justices William O. Douglas, Chief 
Justice Fred M. Vinson, and Justice 
Felix Frankfurter (in part). 

There were three other 5-to-4 
splits; two by 7 to 2, and one by 7 
to 1. Only one decision of the day 
was unanimous. 

Mr. Justice Jackson bore the brunt 
of the dissents. His three opinions 
were each by a vote of 5 to 4. Mr. 
Justice Reed was likewise opposed 
in one of his opinions. 

The Times reported further, with- 
out going into the issues involved, 
that the way the dissenters lined up 
against the various authors of major- 
ty opinions was: 

Jackson, a _ 5-to-4; dissenters, 
Douglas, Vinson, Burton and Frank- 
furter (in part). 

Jackson, a 5-to-4; dissenters, Black, 
Rutledge, Reed and Burton. 

Jackson, a 5-to-4; dissenters, Reed, 
Burton, Black and Rutledge. 

Reed, a 5-to-4; dissenters, Black, 
Douglas, Rutledge and Murphy (in 
part). 

Murphy, a 7-to-2; dissenters, Jack- 
son and Burton. 


Reed, a 7-to-2; dissenters, Frank- 
furter and Vinson. 

Reed, a 7-to-1; dissenters, Frank- 
furter, Burton. Mr. 
Justice Jackson did not participate. 

Douglas, a 9-to-0. 

The decisions on March 10 brought 
the Court to the term total of sixty- 
seven opinions and 101 individual 
dissents. The Times stated that as 
of March 11 the record for the term 
was: 


Vinson and 


Opinions Dissents 

Vinson 3 6 
Black 20 12 
Reed 6 1] 
Frankfurter 5 14 
Douglas 16 12 
Murphy a 9 
Jackson 6 1] 
Rutledge 8 16 
Burton ] 17 

Total §7 108 


The Times added that Mr. Justice 
Frankfurter has written seven dis- 
sents; and Justices Reed and Douglas, 
six each. Other written dissents have 
been Mr. Justice Black, four; Justices 
Murphy and Rutledge, three each; 
Justices Jackson and Burton, two 
each. 
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American Citizenship: 


Our Readers’ Views of the Girouard Decision 


® The leading article in our February issue (page 95) was as to the decision of the 


Supreme Court in the Girouard case (326 U. S. 714) respecting the obligations to be 


assumed by alien applicants for American citizenship, notably as to bearing arms, 


if need be, in defense of the country which grants them citizenship. It was related 


to alien applicants, rather than to “conscientious objectors'’ among our own citizen- 


ry, although 


some analogies from experience were drawn. 


The exposition 


stirred unusual interest among our readers, some of whom were impelled to write 


us lively letters of criticism and protest or of commendation and approval. The sub- 


ject is of course one as to which all reasoned views should receive consideration. 


We have not the space in this issue to publish in full all of the letters received. 


We have selected excerpts which present in vigorous fashion the opposing views, 


particularly those which were not given expression in our original article. We are 


indebted to those whose outspoken communications have enabled this symposium. 


Following the letters is a brief comment on their content and significance. 





Both Sides Should 
Be Considered 


To the Editors: 

Che leading article in your February 
issue .. . is On an important question 
of policy on which there are obvious- 
ly two sides. Coming from a State 
ind city founded by members of the 
Religious Society of Friends, who 
were unwilling to bear arms but 
found other and better ways of deal- 
ing with so-called enemies, I hope 
that opportunity may be given for 
in equally full presentation of the 
other side of the question in the col- 
umns of the Association’s JOURNAL. 

HAROLD EvANs 

Philadelphia, Pennsylvania 


Lawyers in ‘‘the Caboose of 
the Train'’? 


To the Editors: 


The leading article in your February 


number would not call for comment 
if it had appeared in a Hearst news- 
paper. To publish such an article 
in a serious law journal is another 
matter. 

It is not a judicial or scholarly 
discussion of conflicting Supreme 
Court decisions. It seeks to enflame 
the wartime prejudice against con- 
scientious objectors. It waives the 
dying fetish 
places it above God. 


of Nationalism and 


Human progress is slow and hard 
to discern but there are some evi- 
dences of it. In this country at least, 
the mind is beginning to escape from 
the straight jacket of absolute Na- 
tional sovereignty. Then too, there 
is the fact that conscientious ob- 
jectors were treated on the whole 
much more decently during the sec- 
ond world war than during the first 
world war. 


Lawyers are generally regarded as 
conservative, but must a Bar Associ- 
ation always be found in the caboose 
The leading 
article in your February issue and 
the Holman article in your October, 


of the human train? 


1946, issue seem to require an afhrm- 
ative answer to this question. 

R. W. BYERLY 
New York City 
A Veteran of Two Wars Urges 
Congress to Act 
To the Editors: 
Whoever prepared the article en- 
titled “American Citizenship: Can 
Applicants Qualify Their Allegi- 
ance?” deserves the thanks of every 
American. 

Seventy-five years ago my father 
was grante’* the unmatched privilege 
of American citizenship, although he 
had been deprived of opportunity 
for education while a resident else- 
where. My birth here in the United 
States ensured blessings of liberty 
and freedom of opportunity never 
equalled in any country at any time 
anywhere. 

Service in two wars adds to one’s 
feeling that “the oath of allegiance 
should not contain reservations.” 
The memory of a departed brother 
who died in service during World 
War II, having been decorated for 
bravery under fire in World War I, 
impels me to do what I can to induce 
Congress to “say in emphatic lan- 
that the allegiance which 
citizenship requires is absolute and 
cannot be qualified.” 


guage 
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American Citizenship 


The American Bar Association has 
rendered a great service by publish- 
ing the article mentioned 

EpwaArp A. HAYES 


Chicago, Illinois 


Is ‘Qualified Allegiance’’ Involved 


as to Alien Applicants? 

To the Editors: 

In your issue for February, the open- 
ing article is “American 
Citizenship: Can Applicants Qualify 
Their Allegiance?’’. I wish to register 
my protest against the article because 


headed: 


it seems to me not to be based upon 
clear, logical analysis of the issues 
involved. 

In the Girouard case, the Supreme 
Court did not support “qualified 
allegiance”, nor is there any issue of 
“qualified allegiance” 
When such people as Quakers and 
members of other religious sects are 
afforded the rights of citizenship, 
it is not with any qualification or 


involved. 


limitation whatever. Their religious 
scruples against bearing arms do not 
in the first instance arise by any legiti- 
mate inquiry upon the formal ad- 
ministration of the oath to them. 
Their allegiance, like that of a devout 
believer of any other faith, is not 


a Alien Applicants for Citizenship 


[An Editorial] 


“qualified”, because they do not rec- 
ognize the civil right to override their 
religious principles. 

This theory of so-called “quali- 
fied allegiance” is entirely the crea- 
tion of the writer of the article. As 
was said in the Girouard case:‘* Those 
whose religious scruples prevent them 
from killing are no less patriots than 
those whose special traits or handi- 
caps result in their assignment to 
duties far behind the fighting front”. 

What the Court is intending to 
point out, and what you have over- 
looked, is that persons with such 
religious scruples are under _limita- 
tions as real to them as those whose 
infirmities their 
taking an actual physical part in 


physical prevent 
combat. 

This letter is written by an Amer- 
ican citizen who was a member of 
our Armed Forces during the war 
and who does not and did not per- 
sonally adhere to the tenets of paci- 
fism or similar doctrines. The writer 
believes that those who do sincerely 
maintain such beliefs are not to be, 
under our Constitution, persecuted 
for their religious beliefs. 

ARTHUR MILLER 
New York City 


Members of American Sects Who 
Are Not Denied Citizenship 

To the Editors: 

I read with surprise your leading 
article on American Citizenship, 
with a sentence at the end: “We 
shall not long have any freedom if 
the Nation’s fighting spirit becomes 
suppressed.” You assume that fight- 
ing is more patriotic and a better 
test of citizenship than honesty and 
intelligence. 

Yet Mennonites who refused to 
serve in the Army and sent as at- 
tendants to a veterans’ mental hos- 
pital in New York State were de- 
nounced by the American Legion as 
unpatriotic because they reported 
violent abuses of patients in the 
Brethren who refused to 
fight and were sent to serve as at- 
tendants in a New Jersey mental 
hospital had a similar experience; 
and their leader, in reporting abuses, 
was imprisoned. 

Quakers who refused to fight and 
were sent as attendants in an Ohio 
mental hospital and in a Virginia 


hospital. 


mental hospital were likewise violent- 
ly attacked when they reported seri- 
ous abuses of patients in those 
hospitals. 





shall at present leave their expressions to our readers, along 


with re-examination of our original article. 


Some of those who wrote us felt called on to justify 









Our February article (page 95) attracted an extent and quality 
of attention which we believed that such an exposition 
deserved. The issue is of such basic importance to our form 
of government that it is appropriately discussed further in 
this journal of the profession of law. 

At least some of its basic aspects are such that men differ 
earnestly and sincerely about them. We have had no inten- 
tion to give only the views advanced in our original article. We 
have arranged for an exposition of dissident views, which we 
hope its author will have ready for our May number. 

Meanwhile, from the many letters we have received from 
our readers, we have made excerpts which state divergent 
views on the great issue. In so doing, we have naturally 
given major space to those who dissent from our presentation 
of the subject in February. 

Some of our correspondents write in what seems to us 
a tone of pique and resentment, instead merely of earnestness. 
We hope that any intolerance which they express does not 
stem from their philosophy on the subject. In any event, we 
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the sincere moral and religious stand of the Quakers, the 
Shakers, the Mennonites, and other valued elements of our 
citizenship. No aspersions upon the members of any reli- 
gious sects in our citizenship were in our article. Nor did we 
challenge the propriety of suitable provisions in our Selective 
Training and Service Act or any extensions or renewals of it, 
to provide for truly sincere conscientious objectors. Freedom 
of conscience is a boon of American citizens. 

Our exposition dealt only with aliens who apply for the 
privilege of citizenship. Shal! they be left free to qualify 
or abridge the terms of their admission? More particularly, 
since it is a function of the Congress to determine and state 
the terms and conditions of naturalization, and since the 
Supreme Court has radically now changed its own interpreta- 
tion or declaration of the intent of the Congress, should not 
the Congress now re-examine the subject and say what it 
thinks the law should provide and mean? 

Further comment is reserved until the opposing views are 
further presented. 
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\Vould you refuse citizenship to 
those Mennonites and Brethren and 
Quakers as unpatriotic? .. . 

Several sample tests of conscien- 
tious objectors sent to Civilian Public 
Service Camps showed an average 
IQ of 145. Would you deny citizen- 
ship to those men and grant citizen- 
ship to day laborers because the 
laborers are willing to fight? 

EDWARD THOMAS 

New York City 


“The Finest Dissertation 
| Have Ever Read" 


To The Editors: 


| have just concluded reading the 
article in your February 
“American Citizenship: Can Appli- 
cants Qualify Their Allegiance?” 

Chis is the 
have ever read. It is restrained, yet, 
it does not withhold the force of each 
point which it so logically makes as 
it proceeds. Every lawyer, and in fact 
every patriotic American 
should read this article. 

In the past year the Supreme Court 


issue: 


finest dissertation I 


citizen, 





= Can Allegiance Be Qualified? 


[Editorial in the Cleveland Plain Dealer for March 1] 


The American Bar Association Journal is to be commended for 
directing the attention of the legal profession to a flagrant ex- 
ample of how the United States Supreme Court has invaded the 
field constitutionally reserved to Congress. 

The Journal dispassionately analyzes a Court decision, hand- 
ed down almost a year ago, holding that an alien otherwise 
jualified for naturalization must be admitted to citizenship even 
though he says he will not take up arms in defense of this coun- 


try, the Constitution and the government. 


The Bar Association Journal says tellingly that “The authority 
and duty to specify the requirements for citizenship rest in the 
Congress, not in the Court,” and points out that Congress di- 
rected that an alien, in accepting United States citizenship, 
should swear to “support and defend the Constitution and laws 
of the United States against all enemies, foreign and domestic, 
and bear true faith and allegiance to the same.” 


This newspaper believes that even those with the most zeal- 


of the United States by its decisions 
has lead to nothing but confusion 
and chaos. This branch of the Gov- 
ernment in the past was so uniformly 
respected. 

GerorGE E. HOLT 


Circuit Judge, Eleventh Judicial Circuit, 
Miami, Florida 


The Article Should Be Reprinted 
and Circulated 


To the Editors: 
At page 95 of your February issue 
an article 
Citizenship. 

If we are to do anything effective 
concerning this, it should be re- 
printed and circulated. I should like 
to have at least 50 to 100 copies of 
a reprint thereof. 

GEORGE W. NILSSON 


begins on American 


Los Angeles, California 


A Differing View of 
the Court's Decision 


To the Editors: 


As counsel for the American Civil 
Liberties Union’s committee on con- 


American Citizenship 


scientious objectors, and the author 
of a brief filed in its behalf in the 
Girouard case, I wish to register a 
protest against the untruthful and 
intolerant article in your February 
issue entitled: “American Citizen- 
ship: Can Applicants Qualify Their 
Allegiance?” 

You describe conscientious ob- 
jectors generally as “dissembling for 
their own protection”, “soft”, “ef- 
feminate”’, “furtive”, “yellow”, “‘vic- 
tims of a martyr complex”, ‘“der- 
elicts”, and “degenerates”. You im- 
ply that the vast majority of those 
who sought exemption as conscien- 
tious objectors were of the sort de- 
scribed by these terms and you say 
that only “occasionally” a true reli- 


“ 


gious objector made an appearance. 
The facts are quite otherwise. As 
shown by official records, the over- 
whelming majority of those who 
sought exemption were recognized 
by the authorities as sincere; dis- 
honest claims of conscientious ob- 
jection were the exception not the 
rule. 


ous concern for the safeguarding of civil rights and liberties 


cannot, as Americans, take issue with the assertion in the Journal 


that “The applicant for the favor of naturalization should not 


be permitted to demand as a condition of his allegiance what 


natural citizens receive only as a grant.” 
The native-born American male in any of the age brackets 
covered by selective service during the late war could escape 


induction into the armed forces on the ground of moral scruples 


against bearing arms only if he could prove to his draft board 
that his objection was a truly conscientious one, based upon ad- 
herence to the tenets of a pacificistic sect. Draft boards, to a 
commendably high degree, revered the constitutional precept 


of freedom of religion. 


Why, then, should a person seeking to become a naturalized 
citizen be able to qualify his allegiance to his country of adop- 
tion? Clearly, he should not be able to do so. The Bar Associa- 
tion has properly called this matter to the attention of Congress, 
which can prescribe requirements of citizenship in such a way 
as to permit no interlineation by a Supreme Court which has too 
often of late been concerned with putting into congressional 
enactments words that Congress did not intend to be there. 
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— American Citizenship 


You state that the great religious 
leaders have uniformly discouraged 
the use of loyalty to God as excusing 
military 


unwillingness to render 


service. Precisely the contrary is 
true. Nearly all the major religious 
bodies in the United States officially 
endorsed the principle of respect for 
the rights of conscience of those who, 
in obedience to their conception of 
God’s law, were unable to engage 
in military service. 

You imply that pacifist applicants 
for citizenship have been unwilling 
to take the oath of naturalization 
without imposing a qualification in 
regard to military service. The title 
and the entire tenor of your article 
is based upon such an assumption. 
Such is not the Almost all 
pacifists have been willing to take an 


case. 


unqualified oath of allegiance to the 


Carl B. Rix 
nounced the members of the Coun- 


® President has an- 
cil which will choose the Director, 
and act in an advisory capacity, 
for the Survey of the Legal Profes- 
sion, which has been authorized and 
will be financed by the Association 
in conjunction with the Carnegie 
Corporation. 

It will be recognized as probably 
the most distinguished group ever 
constituted by our Association. Sig- 
nificantly, its membership is not con- 
fined to lawyers but includes non- 
lawyers whose participation will give 
a broad public insight and approach 
to the problems of this epoch-mark- 
ing survey. 

Announcement of his selections 
for the Council was made by Presi- 
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United States and have been ex- 
cluded, not because they would not 
take the oath without qualifying it, 
but because the Department of Im- 
migration and Naturalization had 
refused to permit such persons to 
take the oath unless they had pre- 
viously expressed a willingness to 
bear arms. This fact clearly appears 
from a reading of the opinions in the 
cases which you discussed. 

You accuse the Supreme Court in 
the Girouard case of being guilty of 
judicial legislation. This conclusion 
is derived from your repeated asser- 
tion that the doctrine overthrown in 
the Girouard case was inherent in an 
Act of Congress. This is palpably 
false. All that the Supreme Court did 
was to reverse an earlier construction 
of a stagjute which was entirely silent 
on the point. Since Congress has 


Distinguished Council for the Survey 


of the Legal Profession 


dent Rix to the House of Delegates 
on February 25. 

“You will recall,” said he, ‘that 
in connection with this Council for 
the Survey of the Legal Profession, 
a Resolution was adopted which 
called for the appointment of not 
more than eleven distinguished 
citizens to select a Director and to act 
in an advisory capacity in the Coun- 
cil for the duration of this work. The 
selection of these men has been made 
most carefully, after consultations 
with various members of the House 
the Board of Governors and 


with officials of the Carnegie Cor- 


and 


poration.” 

He announced that the following 
Dean Arthur T. 
Vanderbilt, of New Jersey; William 


had been chosen: 


never specifically spoken on this mat 
ter the Court cannot possibly be 
guilty of judicial legislation in 1 
versing its earlier interpretation o! 
the intent of Congress. 

You refer to the absence of action 
by Congress to change the interpreta- 
tion of the statute adopted in the 
Macintosh and 
There was specific evidence of such 


Schwimmer cases. 


intent contained in an amendment 
which was designed to facilitate the 
naturalization of certain conscien- 
tious objectors and thereby indicated 
an intention that they could proper- 
ly take the oath of allegiance. This 
specific evidence of Congressional 
intent was referred to in the opinions 
in the Girouard case and in the 
briefs. 
JULIEN CoRNELL 

New York City 


Clarke Mason, of Pennsylvania; 
Howard L. Barkdull, of Ohio; 
Reginald Heber Smith, of Massa 
chusetts; Dean Albert J. Harno, of 
the University of Illinois Law 
School; Judge Orie L. Phillips, of 
Colorado; Tappan Gregory, of IIli- 
nois; Carroll B. Shanks, President of 
the Prudential Life Insurance Com- 
pany; Honorable John W. Davis, of 
New York; Paul G. Hoffman, Presi- 
dent of the Studebaker Corporation 
of South Bend, Indiana; Dr. John S. 
Dickey, President of Dartmouth Col- 
lege, Hanover, New Hampshire. 

For the future of the profession of 
law and the welfare of its members, 
the task entrusted to the council is 
by far the most thorough-going in 
the history of the organized Bar. 
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Grover Cleveland: 


His Character, Background and Legal Career 


by Philip J. Wickser + of the (Buffalo) New York Bar 


" From the legends and lore of Buffalo law offices and other sources which he has 


denoted, Mr. Wickser has put together a graphic and readable sketch of the back- 


ground, personality, character, and legal career, of the man who went from a Presby- 


terian manse in New Jersey to an honored place at the Bar of Erie County (New York), 


head of one of its foremost firms, and the President of the local Bar Association, and 


then on to be in rapid succession a rugged Mayor of Buffalo, a fighting Governor of 
New York and then the 22nd and 24th President of the United States. Few men who 
have been President of a Bar Association have ever become the President of 


our country. 


For our purposes, Mr. Wickser underlines and illumines the little-known career 


and characteristics of Mr. Cleveland as a lawyer in Western New York. His service 


in public office is touched on in so far as it throws light on the personality of the 


awyer. In turn, the portrayal of Mr. Cleveland as a lawyer, as he lives in tales re- 


12) 


Q 


eated by fellow-townsmen who never knew him at the Bar because they were born 
fter he left Buffalo, gives insight into the rugged and indomitable qualities which 


marked him as one of our Association's foremost contributions to the presidency. 


Mr. Wickser has been a member of our Association since 1923 and has served it 


with great fidelity and ability in many important capacities. 





® In 1855 Lewis F. Allen, founder 
and first President of the Erie Coun- 
ty Agricultural Society, “went into 
town” from Black Rock, New York, 
to call on his friend Rogers, of Rogers, 
Bowen & Rogers, attorneys-at-law, in 
Buffalo. That is to say, he traveled 
about four miles, along Niagara 
Street. His object was to inquire 
vhether there was an opening in 
Rogers’ office for a smart boy who 
wanted to study law. “Well,” an- 
swered Rogers, ‘“‘we don’t need a boy 
just now, but we do like smart ones.” 


Then, pointing to a corner in the 


office, he said: ‘“There’s a_ table.” 
When the boy arrived, Rogers seized 
a copy of Blackstone, put it on the 


table with a bang, and said to him: 


gS. 
‘““There’s where they all begin.” 

The boy was Grover Cleveland, 
eighteen years old, a nephew of Mr. 
Allen, in whose home he lived. In 
1853 the lad had stopped off at Buf- 
falo to see his uncle, on a trip to 
Cleveland, Ohio (founded by one 
of his ancestors) , where he proposed 
to settle and seek his fortune. Allen 
was a man of substance and a leading 
citizen of Buffalo; his passion was 


raising pedigreed cattle and sheep. 

Cleveland decided to stay in Buf- 
falo. Until he commenced the study 
of law, he earned his keep and a 
little pocket money by correcting 
and arranging pedigrees for the an- 
nual Shorthorn Herd Book, which 
brought Allen national renown. Al- 
len’s homestead abutted the swiftly- 
flowing Niagara River, nearly op- 
posite Grand Island, where he owned 
hundreds of acres. It was there Cleve- 
of  fish- 


ing, which lasted throughout his life 


land developed his love 


and consumed his vacations. It was 
his chief recreation during the years, 
between his presidential terms, which 
were spent at his summer home, 
Gray Gables at Buzzards Bay. Al- 
though he had fished all day and 
knew he would be late for dinner, 
he often would plead with Captain 
Ryder to bring the Allie around for 
“just one more turn” and one more 
cast for bluefish. 


Cleveland's Family Background 
for a Profession 


Richard Falley Cleveland, Grover’s 





Author's Note: Sources from which material in this 
article has been drawn or supplemented include 
especially two books: The classic biography Gro- 
ver Cleveland by Professor Allan Nevins (1932) 
and Grover Cleveland as Buffalo Knew Him, by 
Charles H. Armitage, published by the Buffalo 
Evening News in 1926, an excellent collection of 
sketches from local information. Professor Nevins 
book is a masterpiece of American biography; 
its dispassionate evaluations, completeness and 
readability, have hardly been surpassed. 
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Grover Cleveland 





GROVER CLEVELAND 


father, was a Presbyterian minister 
who had been graduated from Yale 
in 1824 and had then studied at the 
Princeton Theological Seminary. He 
Moses Cleve- 
land, who came from England to 


was descended from 
settle in Massachusetts, in 1635. It 
was good Puritan stock, with mer- 
chants, manufacturers and ministers 
of the gospel in the line—community 
leaders who valued above wealth, 
piety, self-respect, and education for 
the large families they raised. 
These were traits which dominated 
Grover Cleveland’s life; it is not 
strange that on his death bed his last 
words were: “I have tried so hard 
to do right.” He did do right, ac- 
cording to his light, all his life; and 
he believed that by so doing, achieve- 
ments and accomplishments would 
follow than by any 
“practical” compromises. In this phi- 


more surely 


losophy he was supported by a native 
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courage, fully equal to that of any 
of our greatest Presidents, and by a 
Lincolnian faith that the 
people, once shown all the facts, will 


truly 


approve the fair and equitable 
course. 

Cleveland’s mother was Anne Neal 
of Baltimore, of Anglo-Irish extrac- 
tion, daughter of a publisher of law 
books. There were seven children, 
of whom Grover was the fifth. At 
his birth on March 18, 1837, Grover’s 
father was minister of the First Pres- 
byterian Church in Caldwell, New 
Jersey, living on a salary of less than 
$600 a year. He named 
Stephen Grover in honor of his 


predecessor at Caldwell. 


his son 


The Clevelands Move to 

New York State 

In 1841 Richard Cleveland accepted 
acall to Fayetteville, a hamlet of about 
1,000 people, near Syracuse, New 






York. It was in such rural surround. 
ings that Grover grew up, a “little 
round-faced, blue-eyed boy, chuck 
full of fun” and inclined to play 
pranks, such as attaching a long cord 
to the Academy bell and ringing it 
at midnight. 

But there was discipline as well 
as fun in the Fayetteville parsonage: 
Family worship each evening; the 
Westminster Catechism to be mem- 
orized; the Bible to be read and 
learned; and English and ancient 
classics for secular reading, although 
even such were banned on Sundays. 
Though Grover Cleveland became 
a well-read man, especially familiar 
with poetry, which he could recite at 
length, he read but little fiction until 
late in life, and then preferred the 
salty tales of W. W. Jacobs. 

When he was eleven, Grover en- 
tered the Academy at Fayetteville. 
Later, in 1850, he had a year at the 
Clinton Liberal Institute. There his 
formal education stopped. His hope 
of a collegiate education at Hamilton 
College was thwarted by the death 
of his father in 1853, at the age of 
19 (Grover was then 16). The family 
found itself in extremely straight- 
ened circumstances. 

It was with such a background that 
Cleveland started westward to Ohio 
in 1853 but stopped over in Erie 
County. In the Allen family, whose 
advice and warm home diverted him 
to Black Rock, there were two chil 
dren of about his own age. It was a 
different, more cultivated home than 
that which he had left; it was vibrant 
with varied interests and in touch 
with the world of affairs. Webster 
and Seward were visitors; contacts 
were Fillmore, Pratt, 
Hamlin, and the leaders in the 
social and business world of Buffalo. 
Without doubt Cleveland absorbed 
much from that life, yet his tempera- 
ment was such that his interest was 


there with 


not easily over-stimulated into di- 
verse fields. 

His purpose was to study law. And 
study it he did, the hard way, with 
dogged single-mindedness. He left 
Black Rock and took lodgings in 
Buffalo. One day his uncle asked 
him how he was getting on. “Pretty 











Admi 
of Er 
Cleve 


since 
earn 
his 1 
York 
help 
sistel 
der | 
year 
tion 
trait 
uer. 
socli 


chun 






und. 
little 
huck 
play 
cord 
ng it 


well 
lage: 

the 
nem- 
and 
cient 
ough 
days. 
came 
liliar 
ite at 
until 
1 the 


r en- 
ville. 
t the 
e his 
hope 
ilton 
leath 
xe of 
mily 


ight- 


that 
Ohio 
Erie 
‘hose 
him 
chil 
vas a 
than 
yrant 
ouch 
bster 
itacts 
-ratt, 

the 
ffalo. 
rbed 
pera- 
_ Was 


» di- 


And 
with 

left 
75 in 
isked 


retty 








well, sir,”” came the reply, “only they 
wont tell me anything”. Rogers’ 
comment to Allen, later: “If the boy 
has brains, he’ll find out for himself 
without anybody telling him”, would 
doubtless have delighted Langdell! 
\pparently Cleveland himself ap- 
proved of the method. Years later, 
when Folsom, his brilliant and deb- 
onair partner, who said he prac- 
ticed law by ear and not by note, 
asked him a question, he said: “Go 


look it up, and then you’ll remem- 


1 


ber what you learn”. 


Admitted to the Bar 
of Erie County 


Cleveland was admitted to the Bar 
in 1859, and became the managing 
clerk for Rodgers, Bowen and Rog- 
ers, at a salary of $1,000 a year, which 
was somewhat greater than the $5 a 
week he had earned as a clerk. He 
had been completely self-supporting 
since before he was 20. Directly his 
earnings increased, he sent money to 
his mother at Holland Patent, New 
York, each month, and was her main 
help in bringing up his two younger 
sisters. He looked after her with ten- 
der solicitude, until her death, many 
years later, and displayed the devo- 
tion and family loyalty which were 
traits deeply ingrained in his charac- 
ter. He took little interest in the 
social life of Buffalo, neglecting even 
church service, except when he vis- 
ited home. 

In those days Buffalo was a city 
of about 80,000, whose population 
had doubled in ten years—a rough, 
lake port. 
Eating was done in downtown res- 


prosperous, wide-open 
taurants, some of which were also 
saloons. Much social intercourse be- 
tween men was carried on in them 
also. In one, known as “‘the Shades”, 
there was neither bar nor chairs; the 
proprietor preferred to have his pa- 
trons take a drink and then take a 
walk. You drew your own liquor, 
and then made your own change 
from a basket of silver on the center 
table, left for that purpose. 
Though not a frequenter of sa- 
loons in the modern meaning of the 
phrase, young Cleveland met and 
made many friends in such estab- 
lishments, and gained a wide ac- 


quaintance which served him well 
in later years. In the back room at 
“The Dutchman’s”, “Big Steve’, as 
Cleveland was affectionately called, 
often played pinochle, and whist, or 
poker, and led a song of encourage- 
ment entitled, ‘“There’s a Hole in the 
Bottom of the Sea”, for those roister- 
ing blades who were intent on filling 
it up. 

Relaxations Along With Hard 
Work in the Law 

In this way, and with week-end fish- 
ing with Cleveland Allen, he took 
his relaxation, yet there was another 
side to him—a hard, studious, dogged 
side. To work until two or three 
o'clock in the morning was for him 
commonplace. If need be, he could, 
often work all night. 
It was his invariable rule to master 


and did, 
every detail of any legal matter en- 
trusted to him. His energy was so 
abundant that whatever his noc- 
turnal labors had been, he invariably 
appeared at work or in Court, fresh 
and composed. 

His memory was prodigious and 
extraordinarily retentive. His custom 
was to write out carefully even the 
simplest motion, so that when he 
appeared in Court he knew exactly 
what he wanted to say, and said it 
cogently and faultlessly, even though 
lengthy argument and complicated 
facts were involved. 

He was not a versatile man, nor 
was his mind imaginative or supple. 
Once he had determined what was 
right, he had complete faith in his 
cause and himself—a rock-like, im- 

quality, that 
almost to amount to un- 
stubbornness. In fact, 
speaking late in life of himself, in 
the third person and of his early 
years, he wrote: “He had adversity 
in abundance. He had plenty of will- 
ingness to work, plenty of faith, and 
a fair stock of perseverance in reserve. 
He had no misgivings. He actually 
enjoyed his adversities. Even then he 
was called stubborn. After he had 
become President of the United 
States, he was sti‘l called stubborn”. 
His ‘‘Stubborness"’ Was 


Not Perverse 
Stubborn he was, but not perversely 


movable sometimes 
seemed 


reasoning 


Grover Cleveland 





















stubborn. In fact, for “stubborn” 
one might well read ‘‘courageous for 
what he believed to be the right”. As 
he grew, this quality became recog- 
nized for what it truly was. His sense 
of fairness and impulse to reach an 
equitable result brought their re- 
ward. He became much sought by 
the Bar as a referee. It came to be 
recognized that his findings and de- 
cisions would be fair, honest, and 
scrupulously according to law. 

The same steadfastness and cour- 
age carried over into his public life. 
In his acceptance of the mayoralty 
nomination in the City of Buffalo, 
he said: “Public officials are trustees 
for the people’”’, (phrased by the press: 
“A public office is a public trust”). 
Perhaps no man in American public 
life ever risked his political future 
more often than did Grover Cleve- 
land, in standing immovably for the 
public interest. 

His early fame rested on his record 
as the “veto Mayor”, as grafting polli- 
ticians found out, to their dismay. 
As Governor of New York and as 
President of the United States, he 
steadfastly opposed the capitalization 
of privilege, whether by the clamor- 
ing “silverites” of the West, the cap- 
tains of entrenched wealth, or the 
horde of office-seekers who made his 
life so miserable. 

As to party patronage, Cleveland 
had his own ideas, the novelty of 
which outraged the politicians. He 
believed that a competent Repub- 
lican office holder should not be dis- 
placed until his term of appointment 
had expired. When he was Governor, 
the Democratic leaders planned a 
wholesale raid on Republican office- 
holders by means of an unnecessary 
reorganization of the Buffalo police 
and fire departments. 

His prompt veto message read: 
“The purposes of this bill are to de- 
stroy an efficient administration on 
partisan grounds in order that the 
patronage attached thereto may be 
used for party advancement. I be- 
lieve in sturdy partisanship for legit- 
imate party advantage, but parties 
are made for the people and I will 
not assent to measures which will 
sacrifice or endanger their interests”. 
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Learning from a friend that the 
veto had caused much rage at home, 
Cleveland said that the matter of 
patronage reminded him of a squad 
of raw recruits who were being fed, 
en route, at the Buffalo depot. There 
was one lanky countryman who de- 
manded pie as soon as he sat down. 
“Pie?” shouted the proprietor. ‘Pie? 
You'll wait for your pie until pie 
time”. When the public interest was 
thought his 
party should wait “until pie time”. 


involved, Cleveland 


Cleveland's Transition from Law 

to Public Office 

Cleveland remained in active prac- 
tice with the Rogers firm until 1863, 
steadily increasing his reputation as 
a sound, industrious lawyer. The 
local press commended him as “one of 
the most promising younger mem- 
bers of the Bar, possessed of talent of 
a high order.” Encouraged by Bowen, 
he began to take an active part in 
politics, and expressed his attach- 
ment to the Democratic Party as 
early as 1856. Though his Uncle 
Allen was a prominent Republican, 
Cleveland was influenced in_shis 
choice by his employers, all three of 
whom were Democrats in a strongly 
Republican county; by the fact that 
the Democrats seemed to him more 
sincerely interested in reform; and 
by his disgust over the theatrical in- 
sincerities of the John C. Fremont 
campaign in 1856. 

The young lawyer became a vol- 
unteer ward worker, attended cau- 
cuses regularly, and toiled to get out 
the vote. When he was 25, he was 
elected ward supervisor. A year later 
he accepted appointment as an As- 
sistant District Attorney of the 
County. To do so meant leaving his 
firm, accepting a salary of but $500, 
and discharging most of the respon- 
sibilities of the office, since his elderly 
chief was ill and often incapacitated. 


The Decision and Defeat as to 
Politics and Public Office 

It was a fateful decision for the 
young lawyer to make. It showed 
that he was looking toward politics 
or public office as a career, however 
subconsciously. In 1865 he had his 
reward in being nominated for Dis- 
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trict Attorney. Although it was gen- 
erally admitted that he had dis- 
charged well his duties in the office, 
he was defeated. 

Forthwith he went into practice 
for himself, first with I. K. Vander- 
poel, who had formerly been State 
Treasurer, and then with A. P. Lan- 
ning and Oscar Folsom. Lanning was 
Democratic leader in the State Legis- 
lature, and was Regional Counsel for 
the New York Central Railroad, a 
forerunner of the corporation lawyer 
of today. Folsom was gay and genial, 
with a host of friends; Cleveland 
was the industrious, steady counsel. 

Except for criminal cases where 
he knew the defendant to be crooked, 
he accepted and performed all kinds 
of legal business. 

When he believed the accused to 
be in need of counsel and to have a 
fair defense he was a lion, paying 
no regard to reward or chance of 
success. In 1866 some 1500 ebullient 
Irishmen organized the Fenian raid 
into Canada, and were promptly 
defeated in the “Battle of Limestone 
Ridge”. Some of these men, ragged 
and penniless, were brought back to 
Buffalo, and were tried for offenses 
against this country in organizing 
the military expedition. Cleveland 
volunteered to defend them, and did 
so successfully, but refused the purse 
they afterwards raised to pay him. 

During those years the important 
cases which he handled in Court 
were not numerous, but the firm 
prospered. In public esteem he grew 
steadily. He showed no desire to 
enlist during the Civil War, and 
said so honestly. When the Conscrip- 
tion Act took effect in 1863, his name 
was called on the first day. He pre- 
ferred and chose, as he legally might 
do, to furnish a substitute, whom he 
paid $150. Two of his brothers were 
in the Union Army,.and he was still 
the mainstay of his family. 


Elected Sheriff of 

Erie County 

In 1870 he was elected Sheriff of 
Erie County, narrowly carrying the 
Republican County. This meant his 
withdrawal from practice for three 
years. While the fees of the Sheriff's 





office were large, no one planning 
his career at the Bar would have 
advised such a step. Cleveland's 
whole career, however, is notable 
for the way in which he accepted, 
rather than created, opportunities, 
for the unplanned turns of fortune 
which so often served him well, and 
for the honesty, capacity and thor. 
oughness with which he performed 
his duties, private or public. 

In some ways the Sheriff's office 
was a sinecure; it allowed plenty of 
time for fishing, if the Sheriff had a 
good under-sheriff, as Cleveland did. 
But the County jail had been for 
many years a rich source of graft 
contractors. With dismaying 
swiftness Cleveland changed all that. 
He measured the supplies of food 
and fuel which he ordered himself, 
made the deputies perform all their 
duties, kept order in the jail, and 
served writs promptly. He looked 
down on the ward politicians and 
they reciprocated, with the result 
that he became unpopular with al- 
most everyone save the taxpayers. 

Sheriff Cleveland had strict ideas 
as to his own duties. At the two hang: 
ings during his term, he did not 
deputize execution of the sentences. 
Instead, he had all sensation-seekers 
excluded, placed canvas to cut off 
the view from adjacent house-tops, 
sprang the trap himself, and con- 
ducted the whole affair with decency 
and dignity. When his term expired, 
he had become at 36 a man of means. 
From his fees, his thrifty nature had 
enabled him to save upwards of 
$25,000. 


for 


Partnership in a Top-Rank 
Law Firm 


There remained eight more years of 
active practice of law for Cleveland. 
In 1873 he formed a firm with Lyman 
K. Bass, the roommate and friendly 
enemy who had defeated him for 
District Attorney in 1865, and Wil- 
son S. Bissell, who in 1893 was to be 
his Postmaster General. Later Bass re- 
moved to Colorado and the firm was 
reorganized as Cleveland and Bissell. 
It rose to the front rank in Buffalo, 
and had a large and varied clientele, 
(Continued on page 408) 
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Lawyers and Courts: 


Other Lands Seek Patterns of Law and Justice 


by Carl B. Rix + President of the American Bar Association 


® At the 75th “birthday party” of the Cincinnati Bar Association, President Carl B. 
Rix essayed to speak concerning the traditional American lawyer. He soon found that 


what he wished to talk about mostly was the Supreme Court of the United States, the 


attitude and duty of American lawyers toward it, the exalted place of the Court as 


a symbol of freedom and justice to the peoples of other lands, and the solemn obli- 


gations resting on lawyers who are faithful to the traditions of the profession. Presi- 


dent Rix did not say so in terms, but his context showed that he had in mind also 


the reciprocal duty of members of the Court to hold high the standards of traditional, 


impartial, law-governed justice and certainty, as beacon and bulwark for men 


struggling along the long road back to law and liberty in an harassed and stricken 


world. On this occasion, as in his other addresses, he seemed to anticipate the 


time, which came in March, when the United States was called on to decide what 


steps it would again take, in a time of supposed peace, to buttress law and liberty 


and defend the institutions of free government in crucial areas of the world. 





® We are fortunate to participate in 
this celebration of the Cincinnati 
Bar Association. Its long history of 
distinguished lawyers and their ac- 
complishments is an important part 
of the life of this community, this 
State, and our country. The impress 
of lawyers is not only on the admini- 
stration of justice in the Courts. It 
reaches all fields of civic endeavor 
and administration. In few cities can 
we find as brilliant examples of 
the participation of lawyers in pub- 
lic life and government as here in 
Cincinnati. 

This State has contributed nine 
distinguished members of the Su- 


preme Court of our country—Justices 
Swayne, 


John McLean, Noah H. 


Chief Justice Salmon P. Chase, Chief 
Justice Morrison R. Waite, Justices 
Stanley Matthews, William R. Day, 
John H. Clarke, Chief Justice Wil- 
Howard Taft and _ Justice 
Harold H. Burton. In the executive 


liam 


and legislative fields the State and 
city hold a similar record of con- 
tributions. 

I have no purpose to dwell upon 
history, attractive as that would be. 
You know as well as I the tradition 
of the American lawyer, his part in 
the birth of this country, in the draft- 
ing of our great constitutional docu- 
ments, in the development of the 
structure of our government, in the 
growth and influence of our Courts, 
federal and State. We know of the 


travail of the Civil War days, of the 
emergence of the calm, benign figure 
guiding our destinies. 

We have in mind not only the 
great figures of the law walking with 
us through the years, but the Ameri- 
can lawyers serving in legislatures, as 
executives, as judges of the Courts, 
as advisers and helpers of the people, 
as quiet molders of the life of their 
time. They were average men with 
the frailties of men, but their contri- 
bution was great and their devotion 
to their country and its traditions 
was great. They inherited the tradi- 
tions and principles of the common 
law, of civil rights, of the suprem- 
acy of law, and of the inestimable 
benefits of a free and independent 
judiciary. 

At a time in English history when 
it seemed as though those principles 
would be lost, they were written into 
the charter of the Virginia Company, 
in order that they might find lodg- 
ment in a new country. They reared 
a matchless structure of justice, the 
highest attribute of free men. They 
saw in the years, as Housman says, 
“the endless line of men whose 
thoughts are not as mine.” Out of 
the minds of those men, tolerant and 
patient, came the pattern of the tra- 
ditional American lawyer and his 
contributions to the science of gov- 
ernment. Their principles lived in 
the development of a business, sci- 
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entific and socia! structure which 
made vast contributions to the world. 
These lawyers participated in the 
building of a system of free enter- 
prise with no counterpart in history, 
which raised the standards of living 


of the people to their highest point. 


Pre-eminent Position 
of the Supreme Court 
They saw developing through the 
years a structure new in the world— 
the Supreme Court of the United 
States, with power as guardian of the 
civil rights of the people, as inter- 
preter of the principles of their Con- 
stitution, as check on the executive 
and legislative departments, greater 
than that ever possessed by any other 
Court. The founders did not believe, 
as an advocate of another system said 
recently in discussing the rebuild- 
ing of governments in Europe, that 
“There is one American experience 
well known to all the lawyers of 
Europe which they have decided to 
avoid. They are determined that the 
judiciary of their country shall never 
usurp the powers of the legislative 
branch.” On the contrary, their ven- 
eration for the great Court with its 
unparalleled powers for the protec- 
tion of the sovereign rights of the 
people, increased immeasurably with 
the years. 

The lawyers of our generations 
went through and participated in 
three wars with their aftermath of 


change. Foreign policy became of in- 
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creasing importance. Social justice 
became a necessity. A great depres- 
sion brought many new problems; 
new laws affecting the lives of all 
people were deemed essential. 

Now after the last war, the United 
States finds itself a great power in the 
world, in finance, in foreign policy, 
in the giving of its store acquired by 
its system of free enterprise. It finds 
too, a challenge of its ideology by a 
great Power—the result of revolution 
and the war. 

A socialized state is ruled by a few 
who demand complete allegiance to 
the state, with suppression of indi- 
vidual freedom of thought, of free- 
dom of action and opportunity, of 
free enterprise. The challenge is 
brought not only to all other parts 
of the world but right into our coun- 
try. With that challenge always pres- 
ent, our generation sees as a result 
of the war great governments in the 
making in the world. What form 
shall they take—the totalitarian, or 
democracies of free men? 


Other Lands Would Emulate 
Our Independent Courts 


Into the constitution of old civiliza- 
tions are written the privileges of 
free men which I have stated—civil 
rights, supremacy of law, and a free 
and independent judiciary. I have a 
letter from Dean Pound, who has 
been and is engaged in aiding the 
re-formation of the Courts of China. 


He says: 


I quite agree that our common law 
doctrine of the supremacy of law and 
our insistence upon the securing of in- 
dividual rights against any form of 
official absolutism is a gospel which we 
can properly carry to other lands. In- 
deed, the draft Constitution of China 
takes very good care of these matters. 
rhe Bill of Rights provides carefully 
for liability to injured persons on the 
part of officials who, exceed or abuse 
their powers, and secures to individu- 
als aggrieved by unconstitutional leg- 
islation a right of petition to a super- 
visory department of the government 
which then submits the matter to the 
highest judicial body for determina- 
tion of the question of constitutionali- 
ty. There is also a provision in the 
Bill of Rights securing a general right 
of petition which seems clearly to in- 
clude a right to petition directly to the 


highest judicial body in case the super 
visory body fails to submit the matter, 
On the whole, also, the independence 
of the judiciary seems to be well 
secured. 


Impinging Ideologies 
Challenge Our Courts 


I point out that “of the people, by 
the people, and for the people”’ is 
written in the Constitution of China. 
In Japan and the Philippines our 
principles of government are incor- 
porated in the new Constitutions. 
General MacArthur says: 

Over all things and all men in this 
sphere of the universe hangs the dread 
uncertainty arising from impinging 
ideologies which now stir mankind. 
For our homeland there is no ques- 
tion, and for the homelands of others, 
free as are we to shape their own po- 
litical order, there is no question. But 
which concept will prevail in those 
lands now being re-designed in the 
aftermath of war? This is the great 
issue which confronts our task in the 
problem of Japan—a problem which 
profoundly affects the destiny of all 
men and the future course of all 
civilization. 

The proposed constitution of India 
includes provisions taken substantial- 
ly from our Bill of Rights. It is pro- 
posed to establish a Court like our 
Supreme Court. 


Much Depends on Independent 
Courts in Other Lands 


These are concrete, living examples 
of constitutional democracy as we 
know and see it, in the process of 
development before our eyes. If those 
countries are successful in establish- 
ing constitutional governments of our 
pattern, approximately 1,600,000,000 
people will live under Constitutional 
democracy and 400,000,000 people 
under a totalitarian system. If the 
totalitarian ideology is successful 
the proportions will be reversed. 
I leave to you what effect that would 
have upon our own lives and our 
system of government. 

What then is our obligation? Sure- 
ly this, that if we expect peoples of 
other lands to adopt our principles 
and system of democracy, we must 
make ours work here, in Cincinnati, 
in Ohio, and in the United States. 
To make it work here means the 
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maintenance of our ideals, of our 
traditions. It means that all branches 
of our government—legislative, ex- 
ecutive, and judicial—must be main- 
tained on the highest level of efh- 
ciency and probity. 

{he walls of our structure of gov- 
ernment are interdependent; if one 
part goes down, the entire structure 
is weakened. If there is inefficiency, it 
is our inefficiency; if there is corrup- 
tion, it is our corruption. Greater 
participation in government is the 
essential of good government; no 
civic duty or political duty can be 
avoided or neglected if our goal is 
to be achieved. The stake is great 
when the safety of our country is 
affected; in our own self-interest if 
for no other reason, we must see that 
constitutional democracy works here 
ind in the world. 


Veneration for the Court 
an Ideal of Freedom 
I have pointed out the part which 
a free and independent judiciary is 
to have in those structures of govern- 
ment now being built. As the beacon 
of hope, as the great source of law 
and protection for the individual, the 
Supreme Court of the United States 
is now the light of justice in many 
lands, toward which all eyes of free 
people are turned. The traditional 
\merican lawyer has venerated the 
Court as his ideal of justice. His steps, 
when in Washington, take him to the 
great building which is the seat of 
the Court, to renew his allegiance 
and his faith. He prays for words to 
express his sentiments and devotion 
-words never are fully adequate. 
Perhaps this quotation from an ad- 
dress by a distinguished American 
lawyer, Edward J. Phelps, delivered 
in New York City in 1890 at a cele- 
bration of the one hundredth anni- 
versary of the establishment of the 


Federal Judiciary, expresses what the 
lawyers of this generation, too, would 
say: 

And that success is most clearly 
shown by the public confidence it has 
inspired. The people of this country 
have learned to have faith in the 
Court and pride in it. Elevated and in 
a measure, isolated as it is they still 
feel it to be their own. Many a plain 
man has never seen it, nor ever ex- 
pects to see it. He cannot discriminate 
its jurisdiction, nor understand its pro- 
cedure. The principles of its juris- 
prudence are not for his comprehen- 
sion. But he reposes with a more con- 
fident security under the roof his in- 
dustry has raised and enjoys with a 
better assurance the liberty that has 
made him free because he knows there 
is a limit which oppression cannot 
transgress; that he can never be dis- 
seized nor outlawed nor otherwise de- 
stroyed; that no agency of power can 
go upon him or send upon him, but by 
judgment of his peers and the law of 
the land; and he believes that if the 
worse should come to worst and wrong 
and outrage should be found intoler- 
able and yet without other redress, 
there is still laid up for him a remedy 
under the Constitution of his country 
to be compassed in some way or other 
in the Supreme Court of the United 
States. 

And thus, by the inexorable logic 
of sound constitutional principles, it 
has been brought to pass that the 
rights of the people find their last and 
best security not in the popular as- 
sembly, nor in any agency of its crea- 
tion, but in that institution of govern- 
ment which is furthest of all beyond 
the popular reach; which is made, as 
far as any institution can be, inde- 
pendent of public feeling and invul- 
nerable to the attack of majorities. 

Judges will be appointed and pass 
away. One generation rapidly succeeds 
another. But whoever comes and who- 
ever goes, the Court remains. 
Strong in its traditions consecrated by 
its memories, fortified with the stead- 
fast support of the profession that 
surrounds it, anchored in the abiding 
trust of its countrymen, the great 
Court will go on—and still go on keep- 





Former President Whitman Dies 


Charles §. Whitman, who was Gover- 
nor of New York during 1915-18 and 


97 


President of our Association 1926-27, 
died on March 29, in his eightieth 
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ing alive, through many another cen- 
tury that we shall not see, the light 
that burns with the constant radiance 
upon the high altar of American con- 
stitutional justice. 


The Court Is Above and Beyond 
Those Who Serve on It 

To this we may add: Every man who 
ever served on the Supreme Court, 
every man now serving on it, and 
every man who will ever serve, would 
have said and will say that the Su- 
preme Court of the United States is 
above and beyond the men who at 
any time serve on it. Our people 
know and believe that to be true; 
increasing numbers of people in the 
world, fighting their way to a demo- 
cratic life, know it to be true. 

Again I ask: What then is our 
obligation? Surely to keep the Court 
always unsullied and free from the 
pressures of men, to keep it out of 
controversial political and ideologi- 
cal strife and ambitions, to submerge 
individual opinions and pride of 
opinion for the common purpose, to 
secure the appointment only of the 
most capable and deserving. Surely 
we can all unite for those common 
purposes. 

Perhaps it will take more than 
that, on our part and the part of 
the generations of lawyers to follow 
us. All over the world, the Court is 
looked to as the symbol of the su- 
premacy of law, the high type of jus- 
tice among men. Countless men, high 
and low, have prayed for justice at 
its hands, confident of receiving that 
justice. Their faith and our faith 
take on a spiritual quality in which 
our great institution becomes a cath- 
edral to which all may repair. Our 
obligations are great—those of the 
Court and those of the Bar and the 
people—if the Court is to remain the 
light to lead and guide in their strug- 
gle for freedom through law. 


A memorial sketch will be in 
our next issue. 


year. 
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Tappan Gregory: 


Nominee for Association President 1947-48 


® For the first time in our Associa- 
tion’s history, the son of a former 
President of the Association has been 
that office. This 


OF 


took place on February 25, when the 


nominated to fill 


State Delegates nominated Tappan 
Gregory, of Chicago, Illinois, to be 
the President for the Association 
year 1947-48. He is the son of Ste- 
phen S. Gregory, also of Chicago, 
who was President in 1911-12, and 
was the first Editor-in-Chief of the 
monthly JourNAL until his death in 
1920. 

More than ten years ago, I offered 
for discussion and wagers in a con- 
vivial group the question as to which 
would take place first: The nomina- 
tion of an alumnus of the Junior 
Bar Conference for the presidency, 
or the nomination of a son of a for- 
mer President. Either could have oc- 
curred first, but the issue has been 
resolved by the nomination of the 
gifted son of a distinguished leader 
of the Association. 

Mr. Gregory was born on August 
29, 1886, in Madison, Wisconsin. He 
was the son of Stephen Strong and 
janet Macindo (Tappan) Gregory. 
His. father was born in central New 
York but had moved to Chicago dur- 
ing his childhood. The son was grad- 
uated from Chicago Latin School in 
1906, 1910, 
Northwestern University Law School 
in 1912. He was admitted to the IIli- 
nois Bar in 1912 and has practised 


Yale College in and 


law in Chicago ever since, except the 
time of his service in World War I. 
He is the head of the firm of Gregory, 
Gilruth and Hunter. 
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During 1917-19 he was a First 
Lieutenant in the 313th Field Artil- 
lery of the U. S. Army, which in- 
cluded a number of lawyers who 
have since become well-known. In 
1918-19 he 
ee 

During World War II, he was the 
Coordinator of Government Appeal 


was overseas with the 


Agents for Cook County (1940-44), 
under the Selective Training and 
Service Act, and Chairman of our 
War 
conducted 


Association’s Committee on 


Work, 
and supervised many activities by 


which initiated, 
organized lawyers in support of the 
war effort. 

The nominee has been a member 
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of our Association since 1918, and 
nade an impressive record as the 
House of Dele- 
gates during 1944-46. In 1945 he was 
an associate consultant for the As- 
sociation at the San Francisco Con- 
ference which drew the Charter for 
[The United Nations. During 1943- 
{4 he was a member of the Board of 
Editors of the JouRNAL. In 1946, 
with the President of our Associa- 
tion, he visited and observed the 
\uremberg Trial, on the invitation 

{ the War Department. 

He was President of the Illinois 
State Bar Association in 1945-46, and 
President of the Chicago Bar Asso- 
ciation in 1939-40. He is a member 


Chairman of the 


of the Board of Directors of the 
American Judicature Society. 

Mr. Gregory has been identified 
with numerous civic and public ac- 
tivities. He is a member of the IIli- 
nois State Board of Law Examiners. 
He is a member of the Board of Trus- 
tees of the Silas H. Strawn Research 
Foundation, a member of the Chi- 
cago Academy of Sciences (Vice- 
1936-44). He Pres- 
ident of the Law Club of Chicago 
during 1940-45, is a member of the 
American Legion and the Protestant 
Episcopal Church, and is a Demo- 
crat in party affiliation. He is a 
member of the Lawyers Club of New 
York. 


President was 
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Tappan Gregory 


His “hobby” for many years has 
been night photography of wild ani- 
mals, mostly in the North woods, 
through devices by which the an- 
“take pictures.” 
The products of his art are regarded 
as of outstanding quality. He is the 
author of Deer at Night in the 
North Woods (1930), Mammals of 
the Chicago Region (1936) , and Eyes 
in the Night (1939). 

He has attended and addressed 
many meetings of State and local Bar 
Associations throughout the coun- 
try. By experience and qualities of 
leadership he is regarded as well 
equipped to discharge the duties of 
President of our Association, 


imals their own 


"Highway Robbery’ —in Traffic Courts 


* In the January issue of Coronet the 
leading article is by Norman Car- 
lisle, under the striking heading, 
“Highway Robbery Coast to Coast”. 
seginning with well-written experi- 
ences, it is a vivid account of “Traffic 
Court Justice” in many States and 
localities. The attack is principally 
on injustices as administered by some 
16,000 justices of the peace—‘‘a legal 
system carried over from colonial 
days”. Mr. Carlisle says that in 45 of 
the 47 States which have them, no 
qualifications whatever are required 
by law for justices of the peace. 

“In the 10 years preceding the 
war,” says the author, “deaths from 
traffic accidents increased 43 per cent 
in rural districts, while in cities over 
10,000 they dropped 20 per cent. A 
great part of this rural increase is due 
to the incredibly antiquated system 
of justice, which ranges all the way 
from no enforcement at all to legal- 
ized highway robbery that extracts 
millions of dollars from the 2,000,000 
or more traffic offenders tried each 
year by justices of the peace”. 

The article does not stop with nar- 


rating what it condemns as “a scan- 
dalous situation’. It offers a seven- 
point plan of specific remedies. 
“There are changes which can be 
made to bring the antiquated justice 
of our traffic courts into line with 
the needs of modern motorists”, de- 
clares Mr. Carlisle. “Before the war 
a program was drafted by the Na- 
tional Conference of Judicial Coun- 
cils and the National Committee on 
Traffic Law Enforcement. Subse- 
quently the program was approved 
by the American Bar Association, the 
President’s Highway Safety Confer- 
ence, the National Safety Council 
and the International Association of 
Chiefs of Police. There is nothing 
theoretical about this plan; experts 
agree it will work.” 

Emphasis is placed on the need 
for uniform traffic law and the fact 
that the National Conference on 
Street and Highway Safety has de- 
veloped the Uniform Motor Vehicle 
Code and the Model Traffic Ordi- 
nances, many features of which have 
already been adopted in all 48 States. 


. 


“Wherever they have been applied,” 
the author concludes, they 
promptly improved enforcement. 
This excellent Uniform Code can be 
made law of the land if motorists 
will exert pressure on their local 
governing bodies.” 

Mr. Carlisle’s plea is that “These 
seven changes can be effected in any 
community. Every neighbor- 
hood, every community, should es- 
tablish committees. 
Such groups can secure the aid of 
Traffic Court Committees set up in 
every State by the Natiogal Safety 
Council and the Junior Bar Confer- 
ence of the American Bar Association. 

Lawyers and other citizens who 


have 


enforcement 


wish to do something concrete to 
carry out Judge Julian P. Alexan- 
der’s plea in our January 
(pages 3-6, 78-81) that the States per- 
form their duties and 
themselves worthy of a restoration 
of their powers, will find in Mr. Car- 
lisle’s trenchant article a specific pro- 
gram, in which many of our Asso- 
ciation’s younger lawyers are dili- 
gently engaged. 


issue 


thus show 
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International Law: 


Regional Group Conferences Begun 


® The first of the series of Regional Group Conferences which the Association will 
conduct as to international law, under the auspices of the Committee for Peace and 
Law Through United Nations, was held at the Hotel Ritz-Carlton, in Boston on March 4. 
lt marked the launching of the joint program of the American and Canadian Bar 
Associations to assist in the progressive development and codification of international 
law, under the auspices of The United Nations Organization, its Secretariat, and its 
General Assembly. : 

The thirty or more Regional Conferences to be held throughout the United States 
during the next few months, with five or six in Canada, will be similar to those which 
our Association's Committee conducted so effectively during the winter of 1944-45 as 
to the World Court and the Statute of the Court. Their basic purpose is to elicit the 
considered opinion and judgment of representative lawyers in all parts of the two 
countries, on the vital questions as to the international law of the future, to the end 
that when the time comes for formulation and draftsmanship by the Reporters with 
the active assistance of the Section of International and Comparative Law and other 
Sections and Committees of the Associations, the ground-work will have been obtained 
from the profession in many localities rather than merely from specialists or from a 
committee or small group in a few localities. 

Until the General Assembly of The United Nations decides upon the methods to be 
adopted for its encouragement of “the progressive development of international law 
and its codification"’ (Charter, Article 13, 1a), these Regional Group Conferences will 
be devoted to a consideration of pending proposals of Declarations of the Rights and 
Duties of States. Such a proposal made by Panama under the leadership of Dr. Alfaro 
is now pending before The United Nations, and a proposal drafted by the Governing 
Board of the Pan-American Union is pending before the International Conference of 
American States. 





® The first of the new series of Re- 
gional Group Conferences was held 
at Boston, as in 1944. Norman W. 
Bingham, Jr. (who again presided) 
and Reginald Heber Smith acted as 
the conveners. In addition to Presi- 
dent Carl B. Rix of our Association 
and twenty-five participants from 
Maine, Massachusetts, New Hamp- 


shire and Rhode Island, four guests 
were present at this opening Con- 
ference: Dr. Yuen-li Liang and 
Wellington Koo, Jr., of the United 
Nations Secretariat, who are at work 
as to international law; Thomas S. 
Lund, Secretary of the Law Society 
of England; and Lyman M. Tondel, 
Jr., of New York, Vice-Chairman of 
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in Boston 


International and 
Comparative Law. 


the Section of 
At the express 
request of the group, these guests 
took part in the discussions, with 
stimulating results. 

In the unfortunate absence (due to 
illness) of Judge William L. Ransom, 
Chairman of the Association’s Com- 
mittee on Peace and Law Through 
United Nations, to whom the Con 
ference sent a special greeting, Mr. 
Bingham called on President Carl B. 
Rix, who explained the purpose and 
plan of these Regional Group Con- 
ferences, the ever-widening circle of 
interest in international law on the 
part of lawyers everywhere, and his 
faith that if the effectiveness of this 
plan is repeated, the friendly and suc- 
cessful cooperation between the Ca- 
nadian and American Bar Associa- 
tions will lead to similar cooperation 
among the organized lawyers of the 
Western Hemisphere and then to 
mutual efforts by lawyers in other 
parts of the world. 

The Conference proceeded accord- 
ing to its usual rigid time-schedule. 
Its session was opened promptly at 
ten o'clock in the forenoon and ad- 
journed at five-thirty in the after- 
noon. Luncheon was served at noon 
in an adjoining room. 


Scope and Significance of 

the Discussions 

Ir. opening the discussion and seek- 
ing to develop a pattern for the new 
series of Conferences, Judge Hudson 
as Reporter referred to the several 
Resolutions adopted by the General 
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sembly on December 11, 1946, and 
inted out the Assembly’s desire of 
nlisting the assistance of such na- 
yal or international bodies as 

ight aid in the attainment” of its 
objective. Among such qualified 
bodies, the American Bar Associa- 
tion, by virtue of the plain facts of 
the present world, has an especial 
responsibility as well as opportunity. 

The Reporter then reviewed the 
history of the numerous proposals 
for Declarations of the Rights and 
l)uties of states which have emanated 
from competent sources during the 
past century, and suggested a general 
discussion first on the desirability of 
the General 
such a Declaration. 


Assembly’s adopting 
In approving 





which proscription might be made 
effective. There was some disposi- 
tion to say that not merely the use 
and threat of armed force should be 
proscribed, but that a wider prohi- 
bition was needed. 

At 3:30 o’clock as scheduled, con- 
sideration was begun of “the prin- 
ciples of international law recognized 
by the Charter of the Nuremberg 
Tribunal and the Judgment of the 
Tribunal,” which were “affirmed’’ 
by the General Assembly on Decem- 
ber 11. While some doubt was ex- 
pressed as to whether the Interna- 
tional Military Tribunal had _pro- 
ceeded on established and generally 
applicable principles of law, the con- 
clusion was all but unanimous that 


International Law 


of the documents by mail to the con- 
veners well in advance assured that 
every one would remain “on the 


beam.” No speeches were made—at 
all times the level was maintained of 
a free exchange of candid views with 
reference to questions 
It was the 
in action, guided by the skilled lead- 


carefully 
confined. “case system” 
ership of Judge Hudson and fortified 
by Mr. Sohn’s unrivalled store of 
information. 

As the present Conferences are 
preliminary, no effort was made to 
take a definite “sense of the meet- 
ing”, but in a final summary the 
Reporter drew together the threads 
of the discussion in such a way as 
to point up a synthesis of the views 
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International Law 


Any group of lawyers will start 
hesitatingly and almost timidly, when 
they undertake the examination of 
a complex legal problem as to which 
they do not pretend to be deeply 
versed and expert. Quite soon it 
becomes clear that the discussion is 
open and free, and that each par- 
ticipant, out of his own life-time, his 
practical experience and his own 
questionings, has a definite contribu- 
At that point, the 
solutions becomes 


tion to make. 


search for true 
exciting. A group spirit is born. 
Thereafter, men who like and trust 
each other join hands and minds in 
a joint attack on ways and means of 
attaining the great objective of 
peace, security, and fair play between 


and among Nations under law. 


List of Those Participating 
in the First Conference 


At the conclusion of the Conference, 
the outspoken verdict was that the 
day had been well spent and that the 


Continuing Education 


® The Section of Legal Education 
and Admissions to the Bar has had 
under active consideration the de- 
velopment, on a National scale, of a 
practicable program of post-admis- 
sion education or continuing educa- 
the Bar. On the Section’s 
recommendation Resolutions were 
adopted by the House of Delegates 
in Atlantic City (33 A.B.A.J. 193) 
which determined that the Associa- 
tion “undertake to initiate and foster 


tion of 


a National program” to that effect, 
and that “the development and co- 
ordination of this program be im- 
plemented by the Section of Legal 
Education and Admissions to the 
Bar acting through the Section’s 
Committee on Continuing Educa- 
tion of the Bar.” 

Dean Joseph A. McClain, Jr., of 
Missouri, Chairman of the Section, 
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joint effort was inspiring. Those who 
took part were: 
NorMAN W. BINGHAM, JR. (Convener) 
LAWRENCE G. BROOKS 
Chairman of the Foreign Policy Asso- 
ciation 
CHARLES P. Curtis, JR. 
Ernest R. D’AMouRS 
Attorney General of New Hampshire 
HONORABLE FELIX FORTE 
Associate Justice, Superior Court of 
Massachusetts 
FRANK W. GRINNELL 
Secretary of the Massachusetts Bar 
Association 
Henry C. Hart, of Rhode Island 
Member of the Board of Governors of 
the American Bar Association 
Jupce Maney O. Hupson (Reporter) 
WELLINGTON Koo, JR. 
of the United Nations Legal Secreta- 
riat; assisting Dr. Liang as to the 
Progressive Development of Interna- 
tional Law 
Dr. YuEN-L1 LIANG 
In charge of the Progressive Develop- 
ment of International Law for the 
United Nations Legal Secretariat 
Tuomas G. LuNpD 
Secretary of the Law Society of 
England 


WILtarp B. LUTHER 
Former President of the Boston Bar 
Association 

PROFESSOR JOHN M. MAGUIRE 
of the Harvard Law School 

THomas H. MAHONY 

SAMUEL MARKELL 

LoweLL S. NICHOLSON 
Dean of Northeastern University 
School of Law 

HONORABLE Car B. RIx 
President of the American Bar Asso 
ciation 

CLEMENT F. Rosinson, of Maine 
Former Member of the Board of Gov 
ernors of the American Bar Asso 
ciation 

REGINALD HEBER SMITH ‘Convener) 

Louis B. Soun (Assistant Reporter) 

Lucius E. THAYER 

LyMAN M. TONDEL, JR. 
Vice-Chairman of the Section of In 
ternational and Comparative Law of 
the American Bar Association 

Rosert W. Upton, of New Hampshire 
Member of the House of Delegates of 
the American Bar Association 

Louis E. Wyman, of New Hampshire 
Member of the House of Delegates of 
the American Bar Association 

RICHARD YOUNG 
of the Harvard Law School 


of Lawyers Is Planned 


has appointed the following Com- 
mittee referred to in the Resolutions: 


Sidney Post Simpson, One Fifth 
Avenue, New York 3, New York 
Chairman 

Arthur A. Ballantine, 31 Nassau 
Street, New York 5, New York 

James E. Brenner, Stanford University 
Law School, Palo Alto, California 

John Kirkland Clark, 72 Wall Street, 
New York 5, New York 

James D. Fellers, Apco Towers, Okla- 
homa City 2, Oklahoma 

Merton L. Ferson, Dean of University 
of Cincinnati Law School, Cincin- 
nati 21, Ohio 

Herbert F. Goodrich, United States 
Circuit Court of Appeals, Third 
Judicial Circuit, Philadelphia 7, 
Pennsylvania 

Earl G. Harrison, Dean of University 
of Pennsylvania Law School, Phila- 
delphia 4, Pennsylvania 

Nicholas Jaureguy, 1501 Yeon Build- 
ing, Portland 4, Oregon 


Reginald Heber Smith, 60 State Street, 
Boston 9, Massachusetts 
Charles B. Stephens, First National 
Bank Building, Springfield, Illinois 
Russell N. Sullivan, University of II- 
linois Law School, Urbana, Illinois 
William A. Sutherland, First National 
Bank Building, Atlanta 3, Georgia 
Colonel Arthur Dixon, 208 South La- 
Salle Street, Chicago 4, Illinois 
The Committee held its first meet- 
ing in December at the Edgewater 
Beach Hotel, Chicago, at the close of 
the meeting of the Association of 
American Law Schools. Plans were 
formulated for carrying forward vig- 
orously its work. Further meetings 
are scheduled to be held during the 
next few months. The Committee 
plans to have a comprehensive report 
and specific recommendations for 
consideration at the Annual Meeting 
of our Association in Cleveland in 
September. 
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Some Books Not Primarily for Lawyers 


by Walter P. Armstrong * of the Board of Editors 


® Despite the disavowal in Mr. Arm- 
strong's title for this article, it is chock 
full of personalities and reminiscences 
that will be of absorbing interest to law- 
vers. Leaders of the profession and serv- 
ants of the people live again in the 
books selected for this mélange. Other 
intriguing figures of American public life 
and literature are portrayed. This type 
of an article concerning books collec- 
tively is another experiment in ways of 
Journal interesting and 
readable, having in mind the highly di- 
versified interests of our member-readers. 





" In the days when poison was an 
instrument of national policy those 
mediaeval princes who were well ad- 
vised retained tasters who first sipped 
the wine and sampled the food that 
was offered them. It would have 
been a recommendation if an appli- 
cant had been able to demonstrate 
that his tolerances and allergies were 
identic with those of the potentate 
he sought to serve. Some such claim 
1 lawyer writing for other lawyers 
ibout books may perhaps make 
against the professional reviewers 
who belong to “the lesser breeds 
without the law.” 

Do you remember with what dis- 
may last Christmas morning you 
viewed the gift books that threatened 
from your library table? Perhaps you 
are blessed with an understanding 
partner in conjugacy. If so, relatives 
near and distant had consulted her. 
In the inviolable confidence of the 


marital relationship, she had broadly 
hinted of what was in store for you; 
at least you had had some opportuni- 
ty, however inadequate, to protest or 
encourage. Even thus somewhat sim- 
plified the problem remains. Which 
of these volumes are worth explor- 
ing and which shall be relegated un- 
read to the shelves? Perhaps my own 
experience may help you decide. 
Thank You, Mr. President was, I 
am inclined to think, worth the time 
it took. I read it because I thought 
it might help me follow the newspa- 
pers more understandingly. It did. 
The author was during the Roose- 
velt administration and still is White 
House representative of one of the 
three major press associations.? One 
who knows how these men do their 
jobs can better evaluate their reports. 
This is their story, told candidly and 
with a minimum of that self-drama- 
tization in which newspapermen 
sometimes indulge. Unintended, I 
am sure, is another effect—that the 
American press claims a vested right 
of omnipresence so that it may be 
omniscient and that it is not averse 
to being omnipotent. Moreover, I 
could not escape being impressed by 























these 
victim of 


with which 
men watched the 


the callousness 
three 
their vigilance. It was a mild reac- 
tion for President Franklin Roose- 
velt to them “the three 
ghouls”. 


christen 


Woodrow Wilson at Princeton 


Woodrow Wilson: Some Princeton 
Memories? I read because of my 
perennial interest in Wilson. I was 
well rewarded. Each of seven mem- 
bers of the Princeton faculty has sep- 
arately written not only his recollec- 
tion but his appraisal of Wilson as 
he appeared to the keen observers 
who knew and worked with him 
when he was President of the Uni- 
versity. Nowhere else have I seen in 
such small compass so much source 
material valuable for one who seeks 
to analyze Wilson’s character. While 
each contributor has his individual 
viewpoint, there is substantial agree- 
ment as to that characteristic of Wil- 
son which was so great a handicap to 
the success of his greatest effort—an 
entire lack of resiliency which made 
it impossible for him to compromise.‘ 

Realizing that in Ellery Sedgewick’s 
opinion The Happy Profession is 





1. Thank You, Mr. President. A White House 
Note Book. By A. Merriman Smith. New York, 
Harper Brothers. $2.50. Pages 304. 


2. Mr. Smith represents the United Press. The 
other two associations represented by full-time 
White House men are the Associated Press and 
International News Service. 


3. Woodrow Wilson: Some Princeton Memories. 
By George McLean Harper, Robert K. Root, Edward 
S. Corwin, William Starr Myers, Edwin Grant 
Conklin, Luther P. Eisenhart and J. Duncan Spaeth, 








Edited by William Starr Myers. 1946. Princeton: 
Princeton University Press. $1.50. Pages 91. 

4. One of the most interesting features of this 
little volume is the discussion by several of the 
writers of Wilson's style in speaking and writing. 
Professor William Starr Myers sums it up: ‘‘In 
fact, Wilson's style was a composite in large part 
inspired by the language of Burke and the method 
of thought of Bagehot."* (page 36.) For an ex- 
tremely unfriendly dissection of Wilson's style see 
The Story of a Style by William Bayard Hale. 
1920. New York: B. W. Huebsch, Inc. 
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Books Not Primarily for Lawyers 


that of an editor I began his volume 
of reminiscences®> with no thought 
that I should find in it anything 
either concerning Woodrow Wilson 
or of particular interest to lawyers. 
As to each there was a pleasant sur- 
prise. 

The former Editor of the Atlantic 
Monthly tells a delightful story of 
the first time he heard Wilson speak, 
at a Groton dinner. So impressed was 
Mr. Sedgewick that the next morn- 
ing he took the train for Princeton 
and called upon his new hero, only 
to be coldly rebuffed by the austere 
Calvinist. Apparently, however, his 
enthusiasm was neither then nor 
later extinguished, for Mr. Sedge- 
wick writes of Wilson: “The first two 
years of his first term I thought then 
and still believe to have been the 
most permanently useful in the mod- 
ern story of the Republic.” (page 
180.) Eventually Mr. Sedgewick be- 
Wilson’s personal 
friends and learned his “way to the 


came one. of 


White House” where he must have 
been thoroughly at home, for Joseph 
P. Tumulty gave him a Secret Serv- 
ice badge so that he could be pres- 
ent when Wilson delivered his War 
Message to Congress. Some of the 
most vivid pages of the book describe 
this occasion. When Wilson closed 
his address, dominating the scene 
was “the huge figure of Chief Justice 
Edward Douglass White . 
ing the arm of his chair like a boy at 
a football match.’’6 


. . pound- 


Great Lawyers at Stockbridge 


But most entertaining for lawyers 
are the stories Mr. Sedgewick tells of 
the leaders of the profession who at 
one time or another had homes in 
his native village—Stockbridge, Mass- 
achusetts. Of the famous Field fami- 
ly which produced David Dudley, 
the codifier, and Stephen, the Su- 
preme Court Justice, he writes with 
intimate knowledge. Of 
three members of the Choate firm, 
however, he writes from personal rec- 
ollection. Charles E. Butler of But- 
ler, Evarts and Southmayd was his 
uncle, “Uncle Butler”. “The pride 
and boast of the village” was Joseph 
H. Choate, who “inherited all the 


acquired 
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gods had to give. But he gave to him- 
self the essential quality which made 
his career—audacity. Toujours de 
V'audace might have been his motto.” 
(page 35.) 

Best of all—something every law- 
yer should read—is the account of the 
personality, the eccentricities, the 
genuine kindliness and the remark- 
able legal acumen of Charles F. 
Southmayd. The skill with which 
this is done is proved by the fact that 
Mr. Sedgewick does not disappoint 
the reader after arousing his interest 
by this extraordinary description of 
Southmayd: “He was the only man 
I ever saw who dressed after the pat- 
tern of Mr. Pickwick in black broad- 
cloth with the characteristic square 
flap of the trousers buttoned up in 
front, and a huge collar which was 
only the slightest modification of a 
stock. On Sundays he would walk to 
church in his gray beaver hat and 
never without a silver-headed cane, 
exclusively I imagine a Sunday or- 
nament. His costume never altered 
. . . Pinched and alert, caustic and 
formidable, Mr. Southmayd looked 
for all the world as if ‘Phiz’ had just 
drawn him for a new novel by 
Charles Dickens.” (page 14.) 


Sedgewick's Impressions of Lincoln 


Recollections such as these comprise 
but a small portion of Mr. Sedge- 
wick’s book, which is chiefly devoted 
to his adventures as an editor. A few 
of these have lawyer-reader interest. 
One is the fascinating story of how 
he obtained permission to publish in 
the Atlantic the diary of Gideon 
Welles, Lincoln’s Secretary of the 
Navy. Another concerns Lincoln 
himself. When Albert J. Beveridge 





5. The Happy Profession. By Ellery Sedgewick. 
1946. Boston: Little, Brown & Co. $3.50. Pages 332. 

6. Josephus Daniels, who was also present, 
gives a different version of White's conduct in 
The Wilson Era: Years of War and After—1917-1923 
(pages 32-33): ‘‘As Southerners saw his (White's) 
towering figure enter, they gave an old-time rebel 
yell that resounded through the chamber, and it 
was repeated when they saw him rise at the con- 
clusion of Wilson's address and throw his hat to 
the ceiling as he led the cheering. . . . all ob- 
served the tall and commanding and venerable 
Chief Justice rise to his feet—he looked ten feet 
high—and lead the cheering with which the cham- 
ber rang. As he applauded, his face moved con- 
vulsively and great tears rolled down his cheeks.” 

Mr. Sedgwick says that Chief Justice White was 
on ‘English-born, whole-hearted American’’ (page 
185). In fact, White was born in Parish Lafourche, 








was working on his history of the 
Civil War President, he showed Mr. 
Sedgewick the first chapter as soon 
as it was completed. It contained in 
the text a most unflattering account 
of Lincoln’s paternity. When the edi- 
“Foy 
heaven’s sake, print the truth but 
print it in fine type. Footnotes ar 
privileged from Gibbon down. Drop 
your discussion to the bottom of the 
page, and the dignity of history will 
be upheld.” Beveridge acquiesced.’ 
The remarkable feature of this 
story is that Mr. Sedgewick should 
have felt as he did, for he unneces- 
sarily emphasizes with detailed illus- 
trations what he regards as the ex- 
treme vulgarity of both Lincoln and 
his wife. 
There seems to be nothing of sec- 


tor read this he exclaimed: 


tional bias in this current sport of 
uncovering the clay feet of idols. Mr. 
Sedgewick is a New Englander and 
in complete agreement with Lin- 
coln’s policies. Clifford Dowdey, a 
native Richmonder who writes from 
an extreme Southern viewpoint, in 
his Experiment in Rebellion® does 
the same sort of thing for Jefferson 
Davis and the other notables of the 
Confederacy. Perhaps it’s all a mat- 
ter of personal temperament. If Mr. 
Dowdey holds a candid camera on 
his compatriots, when he pictures 
their Northern foes his brush leaves 
no flaw unexposed. He replevins 
from the past my memory of all the 
horrendous tales my unreconstructed 
grandmother told me in my early 
childhood about “the Yankees” 


“e 


who 
stole” her slaves and killed one and 
wounded three others of her six sons 
who had fought against them.® 





Louisiana. His paternal great-grandfather emi 
grated from Ireland to Pennsylvania where his 
grandfather, James White, was born. The Chief 
Justice's father was born in Tennessee but was 
taken at an early age to Louisiana. 


7. See Beveridge’s Life of Lincoln, Chapter |. 


8. Experiment in Rebellion. By Clifford Dowdey. 
1946. Garden City, New York: Doubleday & Com- 
pany, Inc. $3.50. Pages 442. 


9. Another evidence that ‘‘debunking"’ is a per- 
sonal approach is The Beleaguered City by Alfred 
J. Bill, which closely parallels Experiment in Rebel- 
lion. Mr. Bill is a native of New York with no 
Southern consanguinity or affinity; yet he writes 
with more sympathetic understanding both of Con- 
federates and Unionists than does Mr. Dowdey 
See review in American Bar Association Journal 
April 1946; Vol. 32, page 231. 
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Lawyers in the Confederate States 
\fr. Dowdey furnishes evidence that 
supports Woodrow Wilson’s §state- 
ment that “one of the most striking 
facts about the history of the United 
States is that at the outset it was a 
lawyer’s history.” Certainly lawyers 

d much to do with the improvisa- 
tion that was the Confederate States 
of America. 

\lexander H. Stephens was largely 
responsible for the new constitu- 
tion.!® John A. Campbell resigned as 
\ssociate Justice of the Supreme 
Court of the United States and as 
\ssistant Secretary of War became a 
minor figure in the Confederacy." 

It was in the Davis Cabinet that 
the presence of lawyers was most con- 
spicuous. While changes were so 
frequent that in four years there 
were eighteen incumbents of the six 
posts, there was so little talent-scout- 
ing outside the profession that fif- 
teen of these were lawyers. Among 
them were the most capable and the 
least satisfactory Cabinet members. 

The Navy Department was the 
only one which, throughout the war, 
was administered by the same Secre- 
tary. Stephen R. Mallory, a Pensa- 
cola lawyer, in the face of insur- 
obstacles, 
ingenuity and ability rarely equalled. 


mountable demonstrated 


Lawyers as Secretaries of War 
Not 
there were more displacements than 
in any other department. Six Secre- 
taries of War followed one another 


so in the sister service where 


n rapid succession and five were 
members of the Bar.!* 

Perhaps the best that can be said for 
them is that as Cabinet Ministers 
they were able lawyers and striking 
personalities. The third Secretary of 
\War, George Randolph, a grandson 
of Thomas Jefferson, was one of the 
lew prominent Southern lawyers who 
was active in the profession during 
the war. After his resignation from 
the Cabinet, he brought considerable 
criticism upon himself by defending 
in the courts speculators who had 
ought substitutes and claimed ex- 
mptions and by obtaining the ac- 
quittal of a Mrs. Allen (wife of the 
son of Edgar Allan Poe’s foster 


father) who was accused of acting 
as a Union spy. 

Of all who were members of the 
Davis Cabinet, none was more of the 
essence of the South than the fifth 
Secretary of War, James A. Seddon, 
who had been an extremely success- 
ful lawyer in Richmond.!* Widely 
read, of intellectual habits, courtly, 
dignified, generous, with a wife de- 
scribed by everyone as “gay and 
charming Sally”, his home was a 
great social center. 

The sixth and last Secretary was 
that hard-drinking,'* hard-fighting’ 
Kentuckian whose statue his State 
‘yas erected at Lexington. John C. 
Breckinridge was always at heart a 
lawyer, although his practice suffered 
various interruptions while he was 
Vice-President, United States Sena- 
tor, candidate for the Presidency, 
Confederate General, and Secretary 
of War. When he eventually’® re- 
turned to Lexington he was easily 
the most popular man in the State 
and could have had any place within 
the gift of the people. President 
Grant favored his being given a fed- 
eral office. Breckinridge, however, de- 
clined all offers, and quietly resumed 
the practice of law which he pur- 
sued to the end. 

It is easier to recognize the merits 
of the first and second Secretaries as 
lawyers than it is to commend their 


10. Mr. Dowdey's estimate of Stephens substan- 
tially agrees with that expressed by me in a 
review of Alexander H. Stephens by Rudolph Von 
Abele, American Bar Association Journal, Novem- 
ber, 1946; Vol. 32, page 757. 

11. Mr. Dowdey speaks of Campbell as ‘‘from 
Tennessee’’ (page 239). Campbell never lived in 
Tennessee. He was born in Georgia. Shortly after 
his admission to the Bar at the age of eighteen 
he moved to Alabama where he lived until his 
elevation to the Bench. After the War Between the 
States, he went to New Orleans, where he soon 
acquired a large and lucrative practice. He ap- 
peared in many cases of great importance in the 
United States Supreme Court, including the fa- 
mous Slaughter House Cases, 16 Wall. 36. 

12. The non-lawyer was the fourth Secretary, 
G. W. Smith, who served a few months. Of the 
fifty-eight Secretaries of War of the United States 
forty have been lawyers. 

13. Mr. Dowdey writes that ‘‘Seddon belonged 
to the type of Virginia family whose chronicler in 
a book of memories would come out flatly with a 
chapter headed ‘My Family Relationship’, and 
then sprinkle names, like a savage handling his 
charms in the simple belief that they exorcised all 
evil."’ (page 277.) 

14. Mr. Dowdey says that Breckinridge ‘‘was 
vastly admired for the prodigious quantities of 
whiskey he could consume, and all manner of ob- 
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performances as Cabinet Ministers. 
Leroy Pope Walker, a thorough and 
successful lawyer, practised at Hunts- 
ville, Alabama, both before and after 
the war and served one term on the 
Bench. 


The Brilliant Judah P. Benjamin 

Walker’s successor was at the out- 
break of the war probably the most 
brilliant lawyer in the United States. 
There are few stories in our history 
that are so spiced with romance as 
that of the career of Judah P. Benja- 
min. On him Fate seemed alternately 
He left Yale 
under a cloud that has never been 


to frown and smile. 
dissipated. At New Orleans he quick- 
ly climbed to the top of the profes- 
fortune 
planter, married a beautiful and 
talented French Creole, was elected 
to the Senate of the United States, 
and declined appointment to the Su- 
preme Court. His wife, taking their 
daughter with her, left him and went 


sion, made a as a sugar 


to Paris where she lived for the rest 
of her life. When New Orleans was 
captured his 
fiscated. 

In the Confederate government he 
was successively an idle Attorney 
General, an ineffectual Secretary of 
War, and a suave and competent 


property was con- 


Secretary of State. For a period Ben- 
jamin was the most unpopular ma- 


servers commented awesomely on the aroma of 
bourbon that preceded him wherever he went.”’ 
(page 390.) 

15. Breckinridge was in command when the 
Virginia Military Institute's Cadet Corps won on 
the field of Newmarket the only battle flag of any 
college in the United States. 

16. It must have been in Kentucky, perhaps at 
Lexington, that | heard one of the best of many 
Breckinridge stories. After the war the dynamic 
Kentuckian escaped to England. The sympathy of 
the upper classes, who then still had the upper 
hand, was with the Confederacy, and Breckin- 
ridge was received with hospitable enthusiasm 
Arriving at a country house where he was to be 
a week-end guest he was conducted to his hostess. 
The ‘‘great lady’’ was expecting not only him, but 
a new butler and, because of her failing eyesight 
and hearing, mistook Breckinridge for the butler 
and abruptly asked: ‘‘What was your last position 
and what positions did you hold before that?"’ 
Breckinridge, who feared neither God nor woman, 
quietly replied: ‘‘Your Ladyship, my last position 
was that of Secretary of War of the Confederate 
States of America. Prior to that | was a Major 
General in the Confederate Army, and before the 
late unpleasantness | had at one time been Vice- 
President and United States Senator.'’ There was 
a burst of laughter, and an enduring friendship 
was cemented. 
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jor figure in the Confederacy, but 
he never lost his dominating influ- 
ence with, or his strange fascination 
for, Jefferson Davis. After the debacle 
Benjamin made a precarious flight 
to England where he became a Q. C. 
and a leader of the Bar. No success 
ever affected his aplomb; no failure 
ever disturbed his poise. To a friend 
who saw him in later years in Lon- 
don he barely referred to his experi- 
ences in the Confederacy, and 
seemed embittered only by “the loss 
of his wine-cellar and the Yankees’ 
burning of his law library.” (page 


423.) 
Arresting Portraits of Other Lawyers 


On Mr. Dowdey’s pages are limned 
the arresting portraits of many othe 
Southern lawyers. Some, like L. Q. C. 
Lamar,!7 are well known; the fame 
of others, like rugged John Reagan 
of Texas, deserves a better fate than 
the obscurity which it has 
lapsed. Reagan had been a judge in 
Texas and a member of the United 


into 


States Congress; as Postmaster Gen- 
eral of the Confederate States he per- 
formed an almost impossible task 
with an honesty and forthrightness 


which stamp him as one of the most 
sterling characters on either side of 
the struggle.18 

As I closed Mr. Dowdey’s volume 
and laid it back on the library table 
my thought was that there is no bet- 
ter way for one of our profession to 
understand the motivations of those 
who helped to bring about the tragic 
“experiment” than carefully to fol- 
low the separate threads of the lives 
of the lawyers of the Confederacy. 

In my Christmas books I had un- 
expectedly encountered so much 
concerning lawyers that it was a re- 
lief to take up one which dealt with 
another world. Thomas W. Lamont’s 
boyhood in a parsonage!® was spent 
in the Hudson River Valley towns 
where his father served as a Meth- 


odist minister, and he has told the 
charming story not only of his early 
life there but of his school days at 
Exeter, his college life at Harvard, 
and his first experiences as a news- 
paper reporter. One of the incidents 
he relates deserves to be recorded. 
One Sunday morning Lamont’s 
father entrusted a young preacher 
whose education was not altogether 
complete with the task of welcoming 
into the fold thirteen new church 
members. The neophyte announced: 
“Will the new members kindly come 
forward? We shall receive into Holy 
communion with us today six adults 
and seven adulteresses.”” Lamont pére 
murmured in the young preacher's 
ear: “Just call them men and women. 
That will be better.” 





17. After the war Lamar was United States 
Senator, Secretary of the Interior in the Cleveland 
Cabinet, and Justice of the Supreme Court of the 
United States. Mr. Dowdey refers to L. Q. C. 
Lamar as being ‘from Georgia'’ (page 239). 
Lamar was born in Georgia but moved to Mis- 
sissippi in 1855 and lived there the remainder of 
his life. 

18. Reagan had about him a quality which 
made men always title him ‘‘Judge’’; so to his 
friends Hatton W. Sumners is ‘Judge Sumners’’ 
and to all Tennesseans Cordell Hull (once on the 
Tennessee Circuit Bench) is ‘‘Judge Hulli’’. 

Although Mr. Dowdey is primarily concerned 
with the Richmond government he has placed in 


his gallery three Confederate lawyer war Gov- 
ernors: Isham G. Harris of Tennessee and those 
two thorns in the side of the Confederacy, Zebulon 
B. Vance of North Carolina and Joseph E. 
Brown of Georgia. Curiously enough Mr. Dowdey 
refers twice to Isham G. Harris as ‘‘Governor 
Isham"’ (pages 22, 122). Harris was a well-known 
figure before, during and after the war. After the 
end of hostilities, he fled to Mexico with the 
school fund of Tennessee, carefully conserved it 
and when he could do so, returned it to the State. 

19. My Boyhood in a Parsonage. By Thomas W. 
Lamont. 1946. New York: Harper & Brothers. $2.50. 
Pages 203. 


Statement of Secretary of State Marshall in Moscow on 


March 14 to the Council of Foreign Ministers 


® | realize that the word “democracy” 
is given many interpretations. To the 
American Government and citizens 
it has a basic meaning. We believe 
that human beings have certain in- 
alienable rights—that is, rights which 
may not be given or taken away. 
They include the right of every 
individual to develop his mind and 
his soul in the ways of his own choice, 
free of fear and coercion—provided 
only that he does not interfere with 
the rights of others. To us a society is 
not democratic if men who respect 


the rights of their fellow men are not 
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free to express their own beliefs and 
convictions without fear that they 
may be snatched away from their 
home or family. To us a society is 
not free if law-abiding citizens live in 
fear of being denied the right to 
work or deprived of life, liberty and 
the pursuit of happiness. .. . 

The protection of the individual 
in a modern state rests upon consti- 
tutional guarantees of his basic rights 
. There is, in the 
opinion of the American Govern- 


and liberties. 


ment and the American people, a vi- 
tal connection between modern de- 


mocracy and a free press and radio. 
Governmental domination and ma- 
nipulation of information media in 
the interest of the Nazi party were 
powerful weapons in the hands of 
the anti-democratic Nazi regime. If 
anti-democratic ideologies are to be 
forever eliminated in Germany we 
must certainly permit the people of 
that nation to enjoy an unrestricted 
access to information obtained by 
means of all media of public infor- 
mation, including the press, the ra 
dio, books, magazines, publications, 
films, the theatre and music. 
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“Books for Lawyers— 


Lions UNDER THE THRONE: 
A STUDY OF THE SUPREME 
COURT OF THE UNITED 
STATES. By Charles P. Curtis, Jr. 
March 25, 1947. Boston: Houghton 
Mifflin Company. $3.50. Pages xviii, 
68. 

Taking his title from Francis Ba- 
con’s politic injunction in Essays on 
Judicature, “Let judges be lions but 
lions under the throne”, Charles P. 
Curtis, Jr., of the Massachusetts Bar 
and the JouRNAL’s Advisory Board, 
has written a trenchant and animated 
volume which surveys in the present 
tense the part which the Supreme 
Court has had and may have, in the 
development of the republican form 
of government in the United States. 

Two years ago, Mr. Curtis joined 
with Ferris Greenslet in publishing 
[he Practical Cogitator (reviewed 
in 32 A.B.A.J. 272; May 1946). After 
the fashion of Bowditch’s Practical 
Navigator, that work brought to- 
gether from the literature of many 
languages and ages the brief quota- 
tions which reflect the wisdom and 
experience of men and women who 
have had to pick their course through 
life’s uncharted reefs, shallows and 
currents. The Cogitator was not “a 
book of quotations” which its gifted 
1uthors could have assembled in a 
short time after they had decided to 
undertake it. Such an anthology 
had to come from years of cogitation 
and living, which brought home the 
value of the philosophies that had 
served human beings, and might sus- 
tain and guide them again, in their 
varying moods and needs. 

Much of the same preparation 
seems to be reflected in Mr. Curtis’ 


present volume. He could not. have 
one day decided to write a book 


about the Supreme Court and there- 
upon proceeded to do it. “He didn’t 
think this up all at once,” a Yankee 
lawyer said to me. As a lawyer in ac- 
tive practice in a busy Boston firm, 
Mr. Curtis has thought about the 
Court, made notes about the Court, 
been plagued with what it might de- 
cide in his clients’ cases, and lived 
with the changing Court as a part of 
his background, during a decade and 
more. Because of this maturity of 
both material and analysis, the work 
is far more impressive than are many 
which have been produced by more 
hurried research for the particular 
purpose. 

Mr. Curtis has not written a his- 
tory of the Court. He sketches the 
past and the present because of what 
they portend as to the future. Be- 
cause he does not write from the per- 
spective of earlier years or the con- 
cepts at one time held, his portrayal 
of the function of the Court in the 
growth of the American constitu- 
tional system has a freshness and a 
contemporary insight that this re- 
viewer has not found in any other 
work. 

Emphasis is, of course, on the 
trends and the personalities of the 
past fifteen years. The author has a 
skill in re-creating the backgrounds 
of the conflicts which came before 
the Court in vital cases—also, in re- 
kindling recollections of great men 
gone from the Court, so that they 
and the issues with which they strug- 
gled, and the shifts of ground to 
which they resorted, seem very real 
and vital again, in their perspective. 
The story told seems to live and 
move, with elements of drama. 

Almost everything in the chronicle 
tells of controversies and conflicts 






that have come to the Court or have 
raged around the Court. Mr. Curtis 
has written a hearty and objective 
book—not at all a partisan or nar- 
row criticism of the Court, still less 
an apology or defense. It is a trite 
form of abdication for a review- 
er to say that so pithy a commentary 
needs to be read, and read carefully, 
to be understood and appreciated. 
Yet I cannot refrain from saying that 
American lawyers and other thought- 
ful citizens should read this book, to 
their 
their prejudices) as to what has been 


re-examine impressions (or 
and is taking place in the Court. 
Mr. Curtis does not seem to me to 
“carry any flag” for the Court. He 
uses no cudgels against it. He is not 
for “judicial supremacy”; he looks 
askance at “judicial legislation” that 
is not “interstitial”; he reveres the 
Court and its high place and part, 
but he sees it as a very human in- 
stitution, which needs qualified and 
experienced men. He manifests affec- 
tion, if not veneration, for Holmes 
and others of the great. As to indi- 
viduals of the past and the present 
and what they have done in and to 
the Court, “his 
brother”. His characterizations of 
present members of the Court and 


spear knows no 


his prognosis as to how they will on 
may “react” on particular types of 
issues, is of the realistic and objec- 
tive sort which is a part of the pro- 
fessional baggage of every competent 
lawyer who has to advise clients on 
important questions. 

Beyond all that, the book contains 
a good deal of philosophy and pro- 
fundity which I cannot grasp and 
could not set forth here by quota- 
tions except at too great length. This 
can be truly said: As a trained lawye1 
writing for all who read understand- 
ingly, Mr. Curtis surpasses most 01 
many of his brethren of the Bar in 
perceiving and stating clearly what 
seems to him to be the _ long- 
run significance of the issues 
that produce kaleidoscopic divisions 
in the Court. By many lawyers and 
other critics, these rifts are attrib- 
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uted only to juridical philosophies 
which have thrown the law into un- 
certainty and confusion, so that even 
“the judges with the last guess’’ can- 
not agree or be sure about it. That is 
not the picture which Mr. Curtis sees 
and paints. He sees all this as a part 
of the confused struggle by which 
earnest and thoughtful men—not all 
our soundest philosophers or most 
sagacious judicial statesmen—are try- 
ing to “articulate our creed for the 
era’. 

“This is what we expect the Court 
to do for us,” says Mr. Curtis. Just 
what word or words in that conclud- 
ing sentence he would underline, I 
do not know. The emphasis might 
make a lot of difference in the mean- 
ing. Those who disagree with him 
on this (count me in with them on 
this), and those who agree with him, 
will find his cogitations challenging. 

Because Mr. Curtis is much in earn- 
est about his idea that “we expect” 
the Court to articulate “our creed for 
the era”. That thesis runs through 
and pervades his writing. For one, I 
recognize that, for good or ill, the 
Court is one of the many institutions 
of governmental power, as well as of 
influence on informed public opin- 
ion, which will have a part in shap- 
ing or re-shaping the course of our 
form of government as well as our 
laws and to some extent our eco- 
nomic and social system. Do we “ex- 
pect” or wish the Court to fashion 
creed”? 1 would 
much prefer to have the Court ad- 


or articulate “ow? 
here closely to the concept of the ju- 
dicial function which is expressed in 
the JoURNAL’s sketch this month of 
Judge Samuel H. Sibley of the Fifth 
Circuit. With all that 
seems to me an indispensable part of 


deference, 


a sound “‘creed for the era’”’. 
WILLIAM L. RANSOM 
New York 


Aprra TO THE NATIONS. 
By Norman Thomas. New York: 
Henry Holt and Company. March 
27, 1947. $2.75. Pages xiit, 175. 

Norman 
Thomas’ book is one of the most im- 
portant and significant works of the 


For many __ reasons, 
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year, perhaps of the decade; and I 
commend the reading of it to all law- 
yers who are trying to have and hold 
an informed, considered opinion as 
to what can still be done to evolve 
and preserve a workable and durable 
peace for a world which seems to 
many to be drifting toward Arma- 
geddon. 

Mr. Thomas has long thought 
deeply, reasoned persuasively, and 
This 
earnest book maintains that stature. 
It may have especial significance be- 
cause the author’s earnest non-marx- 


spoken and written clearly. 


ian socialism is probably the philoso- 
phy ascendant in most of the coun- 
(aside from Canada and the 
United States) which have not yield- 
ed to the Communist trends. With 
no trace of defeatism or despair, he 
examines brilliantly the various ex- 
pedients or pathways to peace, which 
have lately been sought or advocat- 
ed. Peace through total victory based 
on armed forces and a continuance 


tries 


of imperialism means to him no 
peace or security. Peace through The 
United Nations seems to him illusory 
as long as imperialist concepts con- 
tinue and international cooperation 
presupposes and depends on_ big- 
Peace through 
fear of the atomic bomb and mass- 
destruction he rejects as uncivilized 
and unreal. 

Such “peace” as might be had 
through world-wide spread of Com- 
munism he views as materialistic and 
tyrannical, the end of liberty and law. 
His argument and exposition of facts 
and the Soviet 
Union are recommended reading. 
Peace through world organization 
and government “might conceivably 
deprive lovers of liberty of any asy- 
lum from tyranny’—at any rate, it 
depends on impracticable “bridges 
which its followers do not dare to try 
to cross”. He quotes extensively from 
Professor John C. Ranney’s construc- 
tive article on “The Basis of Amer- 
ican Federalism” (reviewed in 32 
A.B.A.J. 227; April, 1946) and de- 
clares that “the solution requires more 
than emotional fervor for a world 
united under federal government.” 
His rejection of peace through ap- 


power agreement. 


as to Communism 


peasement, non-resistance to ageres- 
sors, or preventive wars, is emphatic. 

Mr. Thomas offers his own earnest 
solutions, through progressive dis- 
armament, the liquidation of all im- 
perialism (Russian, British and 
American), the vigorous assertion of 
American initiative in world leader- 
ship, and an appeal and _ search, 
through The United Nations, for a 
clarification of the issues between 
Nations and the minimum terms or 
price for a lasting peace. The only 
strength and safeguard seem to him 
to depend on united efforts and the 
only peace to be the end product 
of understanding and cooperation 
through The United Nations when 
freed of imperialistic designs and 
objectives. 

WILLIAM L. RANSOM 

New York 


Tu EY BUILDED BETTER 
THAN THEY KNEW. By Julius 
Henry Cohen, of the New York Bar. 
New York: Julian Messner, Inc. 
1946. $3.75. Pages vi, 376. 

From an unusually eventful and 
useful career as a lawyer for private 
and public clients, and in the work 
of Bar Associations, and in the ad- 
vocacy of many civic and _ public 
causes, a long-time friend and co- 
worker of many of us in the Ameri- 
can Bar Association has put together 
a most readable and truly distin- 
guished volume of his reminiscences 
and impressions of personalities and 
events of the past fifty years. Mr. 
Cohen has not written in scattered 
fashion of the personal side of the 
men and women he depicts. His in- 
tegrated story is of an era, a moving 
drama, in which great personalities 
and ideas had their parts. His por- 
trayal is of a period and of an ideal- 
istic movement to change America; 
it has a unity, a full-scale philoso- 
phy, a pervasive optimism, with now 
and then a pointed warning about 
some present trends. 

Naturally, very many of 
about whom he writes are lawyers— 
some of them national figures in our 
Association or in public life, others 
of them the possessors of sound repu- 
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ions in the Bar of the metropolis 

t little known, then or since, to 
our profession throughout the coun- 
iy. A member of our Association 
since 1908, Mr. Cohen worked with 
Elihu Root in creating the Confer- 
ence of Bar Association Delegates, 

forerunner of the representative 
form of organization adopted in 

6, and succeeded Mr. Root as 
Chairman of the Conference. In ev- 

ry chapter and on almost every page 

of his book there are references and 
recollections of public-minded law- 
vers whose lives and work are well 
recorded as a part of the honorable 
history of our profession. 

\ great span of dynamic years and 
events is dealt with in this book— 
the rise of Theodore Roosevelt in 
municipal reform and into the Gov- 
ernorship of New York, the earnest 
struggles for the recapture of politi- 
cal control of the metropolis for the 
fusion forces of non-partisan govern- 
ment, the beginnings of the careers 
of “Al” Smith and “Bob” Wagner 
and their rapid rise through espousal 
of “labor” legislation, the develop- 
ment and growth of protocols and 
arbitration in employer-employee re- 
lationships, the contributions of Dr. 
Felix Adler and other non-lawyers 
to the early efforts to develop stand- 
irds and codes of professional ethics, 
the organization of systematic scruti- 
ny of legislation by disinterested law- 
vers in non-professional groups and 
then the transfer of the task largely 
\o Bar Associations, the development 
ind use of the tax-exempt “public” 
corporation (the “authority”) now 
urged as an alternative to collectiv- 
ism, the whole career of Franklin D. 
Roosevelt, the growth of “liberal” 
ind “radical” movements in New 
York City with their vast repercus- 
sions throughout the country. In 
these and many other manifestations 
‘f the era the author had a part, and 
he writes of them most interestingly, 
with a wealth of anecdote, an in- 
sight into character and motivations, 
ind a disclosure of many unpub- 
lished incidents which are a part of 
history. 

The book abounds in portrayals 
great lawyers—Horace E. Duming, 


William M. Ivins, Elihu Root, Wil- 
liam Travers Jerome, Louis D. Bran- 
deis, Joseph H. Choate, Rosalie Loew 
Whitney, and many others. To more 
than a few members of our profes- 
sion who rendered brilliant and un- 
selfish public service that won for 
them no renown and no reward ex- 
cept their sense of doing well their 
duty, Mr. Cohen pays just and warm- 
ing tribute. As nearly all of the men 
and events of whom he writes were 
well known to me at the time, I wish 
that space permitted me now to com- 
ment on some of his characteriza- 
tions of lawyers with whom he 
worked in behalf of many reforms. 
In a future issue of the JouRNAL I 
hope to present some of his material 
with perhaps a little of my own, as 
to two or three lawyers of whom his 
sketches are particularly  distin- 
guished. 

Mr. Cohen’s mature philosophy 
leads him to warn against collectiv- 
ism and totalitarianism, as well as 
against centralization in government, 
along with his roseate view of the 
events and trends of which he writes 
and his faith in the future. His irre- 
pressible optimism is doubtless his 
reason for his title: “They Builded 
Better Than They Knew”. He feels 
that way about the men and women 
he portrays, the measures they advo- 
cated, the surging changes they 
helped to bring about in America, 
the evolution or revolution to which 
they contributed. Mr. Cohen’s title 
implies that they did not know or 
realize fuHy what they were “build- 
ing’. By no means all of his readers 
will lay down his book with the same 
sureness that all which they wrought 
has been for the lasting good of our 
country. Those who wish to know, 
understand and appraise the forces 
which were at work for change since 
the turn of the century will find 
this volume readable and 


informative. 


most 


WILLIAM L. RANSOM 
New York 


Mowrtco MERY’S FEDERAL 


TAXES —CORPORATION AND 
PARTNERSHIPS. By Robert H. 


“Books for Lawyers” 


Montgomery, Conrad B. Taylor and 
Mark E. Richardson. New York: The 
Ronald Press Co. 1947. $20.00. Vol. I 
—pages x, 1226. Vol. Il—pages 1217. 

These new volumes on our desk 
are the current edition of this stand- 
ard work. “Montgomery” finds its 
widest usage probably among mem- 
bers of the profession of accountancy 
as a handbook and accepted working 
tool. Written largely by accountants 
and mostly from tax accounting 
point of view, it has the practical 
values to be expected from such a 
genesis. 

The frequent editorial comments 
on governmental policy or Court de- 
cisions could serve to provide a 
quick, broad orientation on partic- 
ular problems that could otherwise 
be gained only at the cost of much 
time. Its occasional procedural sug- 
gestions are helpful. In many in- 
stances the departure of tax mechan- 
ics from what the authors deem to be 
sound accounting principles is clearly 
pointed out. The index and contents 
tables are good; they make the ma- 
terial readily available. 

Many of our readers need no in- 
troduction to this work. It has its 
place as a book-for-lawyers as well 
as a book-for-accountants, provided 
that its purposes and limitations are 
kept in mind. As a ready work of 
reference, it can appropriately rub 
bindings with other books on a law- 
yer’s desk. Few are likely to find it 
sufficient as a substitute or basis for 
legal research. The selectivity of 
much of the material, which imparts 
its characteristic qualities, limits its 
usefulness in this latter respect. Simi- 
larly, its scope does not permit ex- 
tensive treatment of variations from 
principal themes, which variances are 
so often found to be the areas of 
contention by the time the lawyer is 
called on in the continual conflict 
with the tax gatherer. We do not 
imply that the experienced authors 
would be at all apologetic about this. 
Such a limitation is largely inherent 
in a work which seems to have been 
designed to fill an undoubted prac- 
tical need midway between those who 
want more extensive and more per- 
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manent textual treatises and those 
who get along with the current loose- 
leaf “tax reporters”. 


Gur TO NATIONAL LA- 
BOR RELATIONS ACT. By B. Fain 
Tucker. Chicago and New York: 


Commerce Clearing House, Inc. 


$3.00. Pages 320. 

The maze and labyrinth of the 
body of law which has been devel- 
oped by the NLRB leaves many of 
us bewildered when in search of an 
answer to problems which press from 
day to day. The thousands of deci- 
sions by the NLRB are in its eleven 
annual reports, one for each year. In- 
formative as they are under research, 
they do not fill the need of those who 
under pressure must decide and act 
quickly in the light of the changing 
law as it stands at the particular 
time. The present volume, written 
by B. Fain Tucker, of the Chicago 
Bar, from the point of view of a 
practising lawyer’s needs should be a 
real “‘guide to the perplexed”. It 
gives in logical and chronological 
order the two principal phases of the 
Act: Representation and unfair la- 
bor practices. It sets forth concisely 
current questions with which busy 
practitioners, labor consultants, and 
representatives of labor and manage- 
ment, are faced daily. The attitude 
and rulings of the Board as of the 
recent time of writing are stated. 

This reviewer had occasion to test 
the value of the “Guide” in running 
down the question as to whether or 
not an existing contract constitutes 
a bar to a pending representation 
proceeding. Chapter XI covers this 
question comprehensively yet con- 
cisely, outlining the Board’s familiar 
rule and its variations in the light 
of different factual situations and 
recent decisions. As a compact sum- 
mary of the present state of the law 
on the subject and as a path-finder 
to the particular point in issue, the 
twelve-page chapter is of exceptional 
value. 

Books dealing with labor-manage- 
ment relations have multiplied to 
such an extent that one must become 
increasingly discriminatory in their 
selection and use. By any standard, 
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it would be difficult, to leave out this 
work, as it furnishes working infor- 
mation in a convenient form. 


Ouvr FAIR CITY. Edited by Rob- 
ert §. Allen. March, 1947. New York: 
Vanguard Press. $3.50. Pages 387. 

A “blast” at the municipal govern- 
ments and alleged political controls 
of seventeen American cities has been 
assembled and edited by the news- 
paper correspondent who was co- 
author of Washington Merry-Go- 
Round. Each city is depicted in a 
flashy, sensation-seeking style by a 
iocal writer or analyst of municipal 
affairs. The cities which are claimed 
to be still corrupt and content un- 
are Boston, New 
York, Philadelphia, Miami, Birming- 
ham, Cleveland, Detroit, Chicago, 
Milwaukee, Memphis, St. Louis, Kan- 
sas City, Denver, Butte, Seattle, San 
Francisco, Los Angeles. 

The constructive accomplishments 
known to have taken place in many 
of these cities—such as those of Har- 
old H. Burton in Cleveland—are be- 
littled and derided. There is no at- 
tempt to measure or appraise the 
great improvements in standards, 
even in the most backward cities. The 
processes of democracy in local self- 
government are held up to scorn, in 
a one-sided way, which reminds of 
Lincoln Steffens and Upton Sinclair 
at their worst. Ironically, the title 
page is followed by one which sets 
out in full the famed “oath of the 
young men of Athens”. The contents 
of this brightly-written attack on the 
governments and leaders of Ameri- 
can cities are hardly in the spirit of 
that high resolve. The book will be 
welcomed by those who seek to 
spread the propaganda that the 
American concept of local govern- 
ment does not work. 


der “bossism”’ 


Leases — PERCENTAGE, 
SHORT AND LONG TERM. By 
Stanley L. McMichael. New York: 
Prentice-Hall, Inc. 1947. $6.50. Pages 
ix, 585. 


This is the fourth edition of a 
book which deals with the history 


and practice of leasing real property 
for terms of years. The text is informa- 
tive but the usefulness of the volume 
is due in major part to the many 
forms which have been assembled 
from actual transactions in various 
parts of the country. The author is a 
real estate agent and appraiser in 
Hollywood, California; he has had 
the assistance of real estate lawyers 
and others. State laws and decisions 
as to leases are covered. 


Preparatory DOCUMENTS 
CONCERNING THE ADOPTION 
OF AN IDENTITY AND TRAVEL 
DOCUMENT FOR REFUGEES. By 
the Intergovernmental Committee 
on Refugees. November, 25, 1946. 
New York: Columbia University 
Press. $2.50 (paper-bound). Pages 157 


The Columbia University Press has 
made available in this country the 
significant compilation of docu- 
ments, printed in Switzerland and 
issued in London, for those who are 
having to study or deal administra- 
tively with the permanent location 
of refugees who come under the 
mandate entrusted to the Intergov- 
ernmental Committee. 


Tue LINCOLN READER. Edited 
by Paul M. Angle, New Brunswick, 
New Jersey: Rutgers University 
Press. 1947. $3.75. Pages 547. 

I have never reviewed a book with- 
out first carefully reading it; some | 
reread. Other reviews I do not glance 
at until mine has been released. Only 
in the present instance have I been 
tempted to depart from this practice. 

It was obvious that this volume 
contained a selection from already 
published books about Lincoln. Yet 
reviewers had exclaimed “a rare mo- 
saic of literary gems”, “an ingenious 
entertaining book’?, “fascinating 
and deeply interesting’. Finally, 
Carl Sandburg was quoted as having 
called it “the best one-volume biog- 
raphy of Lincoln that can be bought, 
borrowed or stolen.” 





1. Jay Monaghan, Philadelphia Inquirer. 
2. Lloyd Lewis, New York Times Book Review. 
3. Atlantic Monthly. 
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lt seemed easy enough to dismiss 
ihe subject with a facile explanation 
of all this lyricism about a mere com- 
The Pollyannas of the 
press and even of the “literary” 

eklies and monthlies are so ad- 
dicted to unalloyed commendation 


pilation. 


that they are unwilling to praise 
even with faint damns. It is an 
axiom among the publishers that 
any book about Lincoln will receive 
This _ espe- 
cially is a Lincoln year* because his 


a favorable reception. 


papers deposited by his son Robert 
in the Library of Congress will be 
opened in July.5 

Nonetheless I read the book and 
enjoyed it immensely. There was, I 
found, some truth in my first guess. 
Extravagant laudation is undeserved, 
but for one who has read widely 
among the biographies of Lincoln 
here is a rare treat. 

Che method of Dr. Angle, who is 
himself a profound student of Lin- 
coln, is to write a lead for each chap- 
ter. Then follow (each prefaced by 
an explanatory note) excerpts from 
published writings. 

Manifestly the complete story can- 
not be told in this way—by taking 
one chapter from Charnwood, an- 
ther from Sandburg and a third 
from Randall. One finds unity and is 
able to appraise the work of a biog- 
rapher only when one reads his pro- 
duction as a whole. If, therefore, Dr. 
\ngle had contented himself with in- 
cluding only such secondary sources 
his task would hardly have been 
worth undertaking. Especially is this 
true of such controversial phases of 
Lincoln’s life as the Ann Rutledge 
affair, his marriage to Mary Todd, 
the nominating convention bargains, 
the decision to send supplies to Fort 
Sumter and the writing of the Gettys- 
burg address. There is no accepted 

rsion of any one of these episodes, 
ind it is rash to venture an opinion 
ibout them without having read 


what many biographers have written 


ind without some consideration of 
the evidence they have adduced.® 
The merit of Dr. Angle’s work is 
omething else. The merit is that he 
has included and placed in an ac- 


curate setting so many primary 


sources. Even these may be mislead- 
ing to one not versed in Lincoln- 
ania. Soon after the election, Henry 
Villard came to Springfield and 
wrote a series of daily dispatches to 
the New York Herald which are an 
invaluable source for this period. 
But, as William E. Baringer has re- 
cently demonstrated’?, much was go- 
ing on behind the scenes of which 
Villard was ignorant. 
some of the eyewitnesses—notably 
William H. Herndon, Ward Hill 
Lamon and even Nicolay and Hay 


Moreover, 


—are sometimes inaccurate. But for 
those who are sufficiently familiar 
with most of the standard biogra- 
phies of Lincoln and have some 
knowledge of the trustworthiness of 
the various sources on which they 
rely, Dr. Angle has provided a most 
enjoyable anthology. Here in excel- 
lent editorial context are judicious 
selections from the sources that we 
have always meant but have never 
had time to read and never will have 
time to read in full. 

And so Dr. Angle has earned the 
thanks of all good Lincolnites. Never 
before have many of the events he 
presents been made for us so vivid 
and contemporaneous. Henry C. 
Whitney gossips of the work and 
play which he shared with his friend 


4. Among the books already published this 
year are Meet Abraham Lincoln by G. Lynn Sum- 
ner, Uncollected Works of Abraham Lincoln, Vol. 
1, 1823-40 by Rufus Rockwell Wilson, and The Lin- 
colns in Virginia by John W. Wayland. Among the 
coming publications are Lincoln, The Liberal States- 
man by J. G. Randall; Sidelights on Lincoln by 
McGlwynn; Lincoln's Gettysburg Address by Whit- 
man; Portrait for Posterity by Benjamin P. Thomas; 
Lincoln and the Preachers by Edgar DeWitt Jones; 
Lincoln and the War Governors by William Hes 
seltine. 

On February 10, 1947, there opened in New 
York for a brief run (eight performances), a play 
by John Patrick titled The Story of Mary Surratt, 
which was based on the life of the woman who 
was executed for alleged complicity in the assassi- 
nation of Lincoln. 

5. On January 23, 1923, Robert T. 
pursuant to a formal deed of gift, deposited his 
papers in the Library of Congress on the following 
plan: ‘To be deposited in the Library of Congress 
for the benefit of all the People upon the condition 
however inseparably connected with this gift that 
all of said letters, manuscripts, documents and 
other papers shall be placed in a sealed vault or 
compartment and carefully preserved from official 
or public inspection or private view until after the 
expiration of twenty-one years from the date of 
my death."’ 

On January 16, 1926, the above was modified 
as follows: ‘‘It is now my desire to modify the 
condition of the above deed with regard to inspec 


Lincoln, 
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on the Eighth Circuit; a young doc- 
tor records the Illinois congressman’s 
table talk at a Washington boarding- 
house; a law student who studied 
there tells what he saw and heard in 
the Lincoln and Herndon office. Sev- 
eral of those who listened to the de- 
bates with Douglas give their vary- 
ing versions. Two German intellec- 
tuals, Carl Schurz and Gustave Koer- 
ner, permanize their first impres- 
sions of the Republican candidate; 
delegates to the Chicago convention 
report its turbulent course. Repre- 
sentative Elihu B. Washburn writes 
of how he met the train that brought 
the president-elect on his secret trip 
from Baltimore to the Capitol. One 
who watched the composition of the 
Emancipation Proclamation reveals 
how it was done. We see Mrs. Lin- 
coln through the eyes of Julia Taft 
and of Elizabeth Keckley, the mu- 
latto dressmaker. We go to Gettys- 
burg with John Hay and hear the 
few remarks the President made af- 
ter Edward Everett had delivered 
the oration of the day. Admiral D. D. 
Porter with dramatic laconicism re- 
travels the route by which he guided 
his commander-in-chief through an 
evacuated and burning Richmond. 
Finally, Gideon Welles, while the 
horror is still on him, sets down in 


tion of these papers and | do hereby modify it so 
as to give access to said papers to my wife Mary 
Lincoln and to invest in her power and authority 
that any time during her life or until the expira- 
tion of the twenty-one years from my death to 
grant a permit to examine said papers—to any 
person or persons who in her judgment and dis- 
cretion should have permission to make such ex- 
amination, and of the Library of Congress au- 
thority to have made a complete index of said 
letters, manuscripts, documents and other private 
papers to the end that their safety may be pre- 
served against the time when they shall be opened 
to the public."’ 

Mary Lincoln, wife of Robert Todd Lincoln, died 
in 1938; Robert Todd Lincoln died on July 26, 1926. 

In The Happy Profession (pages 158-159) Ellery 
Sedgewick tells an interesting story of the reluc- 
tance of Edgar T. Welles, the son of Gideon 
Welles, to permit Atlantic Monthly publication of 
his father's diary. This attitude he attributes in 
large part to the opposition of Robert T. Lincoln, 
who was an intimate friend of Edgar Welles. 

6. Cf. Some Unanswered Questions About Lin- 
coln, by J. G. Randall, New York Times Magazine, 
February 9, 1947. 

At least one entire volume has been devoted to 
the Fort Sumter problems—as to whether Lincoln 
‘provoked’ the war by dispatching the relief 
expedition. See Lincoln Takes Command, by John 
S. Tilley. 

7. A House Dividing by William E. Baringer 
See American Bar Association Journal, Vol. 31, 
page 481; September, 1945. 
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his diary the details of the noche 
triste when John Wilkes Booth’s shot 


Greek philosophers, at a time before 1 
there was any representative system or 


very complexity of issues and confu- 
sion of counsel require a fresh start 
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stopped a comedy at Ford’s Theatre from the base of social relations. ee Ati eee os _ a evil o 
. 1elp to explain why they on the whole 

and brought tragedy to both sections Anyone who has a newspaper ac- disapproved of it. The meaning of fund 

of the Nation. quaintance with current problems democracy was then obscure. Even to- philo 

Here is drama portrayed by the must be painfully aware of the day, with all our experience of de- conce 

actors, not merely discussed by the — superficiality and monotony of most mocracy, it is often misunderstood. wavs 


Democracy is not a way of governing, 


critics. of the proposals and most of the dis- ale : : 
And if I 1 of D . ree < whether by majority or otherwise, but E 
And 1 nies written anal , r. cussion. As the author says, ... men primarily a way of determining whit and 
Angle’s work is not for the uninitiat- see their institutions through a mist shall govern and, broadly, to what nor 
ed, this is not in dispraise of him but of emotions and memories.” Their ends. cap 
of them; for if any American does attitudes are adopted from the Representative democracy is what so 
. . . . . CF’ 
not already know enough about Lin- groups to which they belong; laborers our Constitution established. 7 
coln to appreciate this book he think as laborers, industrialists as in- Democracy is founded in the free ' 
. : Kone : no 
should speedily learn. There are dustrialists, churchmen as_church- responsiveness of the state to the com lic 
many rewards; not the least is the men. Even those who think indi- munity. The community is sanctioned dis 
. : against any attempt of government t ; 
one Dr. Angle offers. vidually are influenced more by per- 5 te ae Pag pre 
Ww PA - lj % } b ey il overpower it. The primary sanction “a 
TE . ARMSTRONG on: ‘ y ‘iples. , > ny Ak, g 
Toe a on SORAMEIES Caan. Dy Prsncipecs " is the constitutional provision for the shel 
Memphis, Tennessee this tendency is intensified by the free organization of conflicting opin- oe 
commentators, who must be. brief ions and doctrines. off 
> sare > fCAY ' ;q- and provocative. Even the political But the author makes it clear that 
HE WEB OF GOVERNMENT. ; ; P his d e ee ae 
“leaders” are concerned more about this does not countenance revolution col 
By Robert M. MaclIver. New York: , 7 bl ; ' ; + by Harold Lack; , re 
‘i . » what is acceptable or popular than’ as advocated by Harold Laski and 
The Macmillan Company. 1947. P P i ? : ; : the 
9 about what is true and right. some of the intelligentsia of this 
$4.50. Pages 498. ae ‘ de 
ig : : As a result of all this, ‘‘man finds country. He says: ., es 
This book is well named. It is not. ead hend hi : } tie! 
. ‘a . . it hard to comprehen is Own in- Then an individual in a dem or: 
its purpose “to discuss the mechanics nese gies P “ae When an individual in a demo gre 
. stitutions”, through which “he car- cratic society approves the resort to op 
of government, except where the dis- k ' oS , we f pitanetney eens: 
arg - : ries the heritage of his past into the force for the furtherance of any cause, lut 
cussion is of primary importance for i ate “Ee 3: ; or when in pleading this cause he the 
‘ 3 ,- _- - future’, by which “his life is or- , : : He 
the understanding of its functioning ” ; identifies himself with any group or she 
or its devefopment.” The book is a ee > party that accepts this method, h¢ the 
philosophical and historical consid- - mie sagged * tay rae ee rules himself out from the sufferance _ 
: : realistic’ psychologists and _ positiv- of democracy. If men are not content do 
eration of the myths, attitudes, _ ‘ é i : ‘ ts : 
te er Hie s ist philosophers, refuse to admit their to win their ends by making enough M:; 
habits, ideals, and institutions, which existence, reducing them to “habits” wneiiite ti eien tials dom tees tn ot] 
create and change government: of behaving. They do not seem to un- cause of the majority, so that it can wi 
Everywhere men weave a web of derstand that the habits are ordered, legitimately triumph at the polls, they 
relationships with their fellows, as responsive habits, responsive to the are rejecting the only ground on n¢ 
they buy and sell, as they worship, as power of institutions. .. . The greater which, in a democracy, they are en- 
they rejoice and mourn. This greater the institutions, the more clouded is titled to ask for the liberty of their po 
web of relationships is society, and a our perception of them. The opinions. ch 
community is a delimited area of so- conceptions men have held of the For these very reasons there are he 
‘iety. Withi is we : i state and of sovereignty are flagrant oe Le . - 
ciety. Within this web of community gnty g two conditions which are essential eV 
are generated many controls that are instances. he al ful sess ed di 
not governmental controls, many as- These conceptions have through relibendian yaa panne” a to 
sociations that are not political asso- many generations prevented men mocracy: (1) An educated and disci- tle 
ciations, many usages and _ standards from understanding the difference be-plined people; (2) Devotion to the ae 
of behavior that are in no sense the tween the community and the state, ¢ommonweal. its 
creation of the state. In the com- and without this understanding we fo 
: ; : ; . Democracy has proved to be un- 
munity develops the law behind law, cannot understand the difference be- ES ae W 
roe ; ! F an a workable where the majority of the 
the multi-sanctioned law that existed tween democracy and other kinds of Ri ‘ -" 
ae ; people are politically inert, unedu 
before governments began and that state. : ‘ . by 
fi ’ os cated, unconscious of their unity or o! ) 
the law of government can never su- The book makes crystal-clear cer- ES ‘ Y te 
scien: Olinns die uitien Mate ot : , hict any binding common interest. . 
a poibatcrsnage roa sige tain fundamental truths which must The form of democracy puts the u 
con ity a aws of the . ; 
be understood and accepted by the common interest, not merely some ma- @ cs 
state would be empty formulas. Cus- f | ‘tv if my ties Rlakeiet eiasies lee Atvlsies ii os ac 
sea? ; 9” ° . ass J ye ar ran- ority » aDoV ‘ ‘ F 
tom, the first “king of men”, still rules. mass of humanity if we are to tran a as sit ail aiid th 
hae me am ; “ 7 Tes i s. 
The mores still prescribe. Manners scend our crisis. Absolute or “‘pure 2 oe ee . . th 
Ke ; K The spirit of democracy lives in ; 
and modes still flourish, The laws democracy—that is, government by : ; hi 
made by governments cannot rescind Il th l is i ib] ; this fundamental law, the law that } 
: 7 & ; ail the people—is impossible: elevates the community above the te 
them, cannot long defy them or ; ; tc 
: Democracy, then, cannot mean the Oe Any monopoly of power is 
deeply invade them. Fe ee - re is 
ig ; rule of the majority or the rule of the a threat to this way of life, for any 
The need of such a book at this masses. This was the manner in which ruling group that is not subject to S 
time cannot be over-emphasized. The democracy was interpreted by the contro] is tyrannous. T 
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lhe difference between party and 
faction, the virtue of the one and the 
evil of the other, are made clear. The 
fundamental error of the Marxist 
philosophy is explained. The author 
concedes that economic power is al- 
yayS prominent. 


But we cannot simplify the issue 
and claim with the Marxists that eco- 
nomic power is always primary in 
capitalistic society and that political 
power is both its offspring and_ its 
ervant. 

Ihe radicalism of the left, strongly 
nourished by Marxist doctrine with its 
dichotomy of the population into two 
diametrically opposed classes, the 
proletariat and the bourgeoisie, while 
generally democratic in its preten- 
has been authoritarian in its 
temper. It would overpower and in 
effect eliminate the bourgeoisie, and 
as the bourgeoisie comprises no in- 
considerable portion of the people, 
they inevitably resist by any means at 
their command—which spells the 
death of democracy. The Marxist par- 
ties are not inclined to advocate a 
gradual approach to socialism. ‘They 
oppose “reform” and believe in revo- 
lution. Where they become powerful 
they regard the political conflict as a 
sheer struggle between themselves and 
the reactionary right, in which latter 
category they tend to include all who 
do not share their own allegiance. 
Marxism and fascism breed one an- 
other and in the clash, whichever 
wins, democracy loses. 


sions, 


In either case: 


. its ruling class maintains its own 
position by forceful suppression of all 
challenges to its dominance. The last 
bulwark of the regime is force, how- 
ever veiled by myth. If the subjects 
dislike the regime they cannot appeal 
to any fundamental law for the set- 
tlement of their differences with it. In 
such a situation the government rests 
its final appeal not on law but on 
force, the “last argument of kings”. 
Whereas in a democracy the govern- 
ment that rules by law is itself ruled 
by law. Where opinion is free to de- 
termine government, policy is not a 
function of force, nor of the acquies- 
cence that submits to force, but of 
active consent. The level of struggle is 
thereby raised, and other goals than 
those that depend on force are given a 
higher valuation. To make opinion 
the basis of government is to appeal 
to reason—whether you win or lose. It 
is to assume a common good—whether 
or not your conception of it prevails. 


These quotations hardly indicate 





the scope and range of the book. It 
begins with The Breeding Ground 
of authority, the family, the kin- 
circle, and extends to a considera- 
tion of the basis for world order. 
The author recognizes the inade- 
quacy of the UNO: 

The maintenance of peace was made 
to depend solely on the agreement 
among themselves of the super-power 
states, unsafeguarded by any binding 
procedures of a common law to which 


they with all the rest were sub- 
| Cae 
No union can endure where the 


units are above the law. As Alexander 

Hamilton expressed it, “To expect a 

continuation of harmony among un- 

connected, independent sovereignties 
in the same neighborhood (which now 
means in the same world) is to disre- 
gard the uniform course of human 
events and to set at defiance the ac- 
cumulated experience of ages.” 
He recognizes that UNO does pro- 
vide “a system of continuous consul- 
tation”, but adds significantly: ““Con- 
sultation is no substitute for adjudi- 
cation.” He hopes “that The United 
Nations Organization may evolve 
into a deathless system of world 
order.” 

Professor Maclver is well prepared 
by nature and education to write 
such a book. He has evidently in- 
herited more than a name from his 
Scotch forebears. He is canny; that 
is, he is knowing in both a bookish 
and a worldly sense; he is sagacious 
and prudent; he is logical, forthright 
and practical. He does not employ 
the jargon of the sophisticates. He 
knows his subject so well that he can 
speak of it in plain terms. If at 
times he discusses details which he 
might have assumed his readers un- 
derstand, that is a fault which leans 
to virtue’s side. He was writing for 
the general reader, and he has done 
it with Scotch thoroughness. 

Rosert N. WILKIN 


Cleveland, Ohio 


Manacement RIGHTS IN 
LABOR RELATIONS. By Stephen 
F. Dunn. Grand Rapids, Michigan: 
Woodbeck Publishing Co. 1946. $5. 
Pages vi, 304. 

Dedicated to the “forgotten men” 


“Books for Lawyers’”’ 


in industrial relations—the American 
employers—this volume would pro- 
vide them with a reference guide to 
their affirmative and fundamental 
rights in dealing with labor unions. 

Employers have come to wonder 
whether or not they have any rights 
vis-a-vis the officers and agents of 
entrenched unions. This volume’s 
title as well as contents would assure 
them that they have; it even out- 
lines the nature and scope of rights. 
It puts together in accessible form 
many judicial and administrative 
decisions and rulings which have up- 
held employers’ rights in the recur- 
ring situations that arise in labor 
relations and collective bargaining. 

The reader is wisely admonished, 
that these decisions and rulings are 
often conflicting and that any ex- 
ercise of such rights may be held to 
depend on putative facts in the par- 
ticular case. This admonition may 
best be borne in mind at all times; 
otherwise an employer pursuing any 
indicated course might well find him- 
self “out on a limb”. 

The essential and vital function 
of the book is to open up to the 
employer the possible avenues of his 
approach to some exercise of his sup- 
posed rights in any given situation. 
So it may help employers to know 
their rights and impress on them the 
need for trying to preserve them. 
As such it is a worth-while handbook 
for employers to have on their refer- 
ence shelves. 





- 
ANNUAL MEETING 


The 70th Annual Meeting of 


the American Bar Association 
will be held in Cleveland, Ohio, 
the week of September 22, 1947. 

For the benefit of members 
planning to attend, our next 
issue will carry information on 
available hotels and reservation 


instructions. 








April, 1947 * Vol. 33 349 


14 






















































alfe 
liste 


thon 


Administrative Action: 


The ‘Proclaimed List of Blocked Nationals’ 


by Warren W. Grimes 


® The author of this article is concerned 
lest what he regards as ‘‘an ugly prec- 
edent’, in the fields of international and 
internal administrative law, shall pass 
into an unquestioned category, or at least 
stand unchallenged by American lawyers. 
So he has written for the Journal the facts, 
the law, and the issues, as he sees them. 

Mr. Grimes is in active practice in 
Washington, D. C., and is Chairman of 
the District Bar Association's Committee 
on International Law, although he writes 
on his individual responsibility. He is a 
member of the American Society of In- 
ternational Law, and has been a member 
of our Association since 1932. 

His narration of little-known and less- 
heeded events wil! take our readers back 
in memory to 1941, to the troubled days 
of “undeclared war’’, to the anxious quest 
for “hemispheric solidarity”, to the exer- 
cise of “war powers’ not yet bestowed 
or confirmed. His warning is against ar- 
bitrary, oppressive action by Govern- 
ment in whatever guise. Our interested 
readers will, as usual, examine the rec- 
ord and form their own opinions as 
to his indictment. 





® Members of the profession of law, 
particularly those engaged or inter- 
ested in the field of international 
law, should take the time to familiar- 
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of the District of Columbia Bar 


ize themselves with the dangers from 
permitting the establishment and 
maintenance of “The Proclaimed 
List of Certain Blocked Nationals” 
to pass into the category of unques- 
tioned precedents. In point of fact, 
the List and what was done as to it 
are disturbing as a precedent, if 
left unchallenged in the field of Ex- 
ecutive action. Of all the controls set 
up, even prior to the War, I believe 
that this List, in its concept and real 
objective, and surely in the adminis- 
tration of it, was an outstanding ex- 
ample of administrative disregard 
of law and order. 

Had this List affected our nation- 
als or residents directly—as did the 
AAA, OPA, wage-and-hour, enforced 
migration, and _ similar controls, 
there unquestionably would have 
been judicial determinations. Those 
responsible for the List seemed to 
know, however, that the persons and 
firms listed would be beyond our 
borders and probably defenseless, 
and that there would be little domes- 
tic interest, no aroused public opin- 
ion, no probable sympathy for those 
deprived of rights. The setting was 
favorable for free-play of arbitrary, 
capricious and altogether totalitari- 
an treatment. An utter disregard for 
our National laws and declared prin- 
ciples was demonstrated, and from 


the aspect of purely National law the 
precedent was dangerous. From the 
point of view of international law, | 
think that a rational defense could 
hardly be raised. 

The List had no statutory authori- 
ty. It was inaugurated before this 
country was at war. This was under 
the so-called “National emergency” 
powers which superinduced many 
controls later accepted because they 
became War facilities. 

On August 5, 1946, the first and 
only Court action to test the legality 
of the List was filed in the District 
Court for the District of Columbia.' 
The Government never filed an an- 
swer. On the plaintiff's motion the 
action was dismissed, shortly after 
the List was abolished. This left sev- 
eral thousand persons and firms, the 
world over, still without the possi- 
bility of vindication from having 
been officially posted as “enemies”. 

From the start the official explana- 
tion of the purpose of the List was 
that the public and all departments 
of this and all other governments 
need go no further than the posting 
to be convinced of the guilt of the 
listees, against whom all the sanc- 
tions, bars, proscriptions and dep- 
rivations applicable to an unques- 





1. Wenner-Gren v. civil docket No. 


34503. 
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tioned enemy were to be enforced. 
Personal and property rights and 
relationships were immediately 
affected for the tens of thousands 
listed. What happened to the many 
thousands as to whom the Govern- 
ment later admitted error and how 
their personal and property rights 
and relationships could be restored, 
is not easily seen. 


Background for the Proscribing 
List of ‘Enemy’ Nationals 


(he Trading with the Enemy Act 
of 1917 provided inter alia for con- 
trol over two classes of persons: “En- 
emy” and “ally of enemy”, both of 
which terms were given clear defini- 
tions. Section 2 limited the status to 
residents, natives, citizens or sub- 
jects, or persons doing business with- 
in the territory, of a Nation with 
which we are at war, or an ally of 
that Nation, including the govern- 
ments thereof. Section 5 provided 
certain relief measures for those 
classified as “ally of enemy”. When 
read with Section 9, which author- 
ized ultimate suit where a person 
had been erroneously classified, the 
1917 Act was not intended as ena- 
bling lettres de cachet. 

Incidentally, the Act did provide 
for a list, but limited it to “enemy 
trading”. However, as Mr. Justice 
Black commented in the Kawato de- 
cision?, The President during World 
War II never saw fit to use the list 
authorized. 

Section 5 (b) of the 1917 Act cov- 
ered the regulation of transactions 
in foreign exchange; exports, etc., of 
securities, gold, silver, credits, etc. 
It was this subsection which was 
amended by the First War Powers 
\ct of December 18, 1941, (more 
than half a year after the Proclaimed 
List had been established by Execu- 
tive Proclamation). This amendment 
was claimed as the statutory authori- 
ty for the List. 

Prior to both the Proclamation 
and the First War Powers Act, The 
President issued the so-called ‘“‘freez- 
ing orders”, which began with Ex- 
ecutive Order No. 8389 of April 10, 
1940, and were amended at least 
twelve times before the enactment 


“Proclaimed List of Blocked Nationals’’ 


of the First War Powers Act. The 
amendment of June 14, 1941 (Execu- 
tive Order No. 8785) became the re- 
vised Executive Order No. 8389. 
These Orders and the Act dis- 
regarded from the start the statutory 
terms and definitions, and _in- 
troduced the terms ‘foreign country” 
and “national thereof”. 


Sweeping Provisions of 

the Executive Order 

Having no statutory basis for so 
legislating, the Executive Order, af- 
ter providing a somewhat silly defini- 
tion of the new terms, contains the 
following sweeping and highly ques- 
tionable delegation of power from 
The President: 

The Secretary of the Treasury shall 
have full power to determine that any 
person is or shall be deemed to be a 
“national” within the meaning of this 
definition, and the foreign country 
of which such person is or shall be 
deemed to be a national. Without 
limitation of the foregoing, the term 
“national” shall also include any other 
person who is determined by the 
Secretary of the Treasury to be, or to 
have been, since such effective date, 
acting or purporting to act directly 
or indirectly for the benefit or under 
the direction of a foreign country... 
or national thereof, as herein defined. 
(Sec. 5E of Executive Order 8785, 
italics supplied) . 


Proscribing of Resident 

Citizens of This Country 

That a native citizen of the United 
States, resident here, without ever 
having left the country or having any 
foreign acquaintance or contact, 
could be declared a national of 
Germany or Japan, or in fact Ethi- 
opia, appeared plain to Domke,? al- 
though Sommerich* questioned the 
authority, and properly so. Duisberg 
v. Crowley, 54 Fed. Supp. 365. The 
question would appear to be settled 
by Section 2 (c) of the 1917 Act, 
which included in the terms “ene- 
my” and “ally of enemy” anyone 
The President proclaims as such, 
“other than citizens of the United 
States”. 

The Treasury Department then 
issued its General Ruling No. II, 
which introduced still another classi- 
fication, (which was in neither the 


WARREN W. GRIMES 


law nor the Orders)—that of an “en 
emy national”—and proceeded to 
“define” it. One definition was: “ (iv) 
Any person whose name appears on 
The Proclaimed List of Certain 
Blocked 


person acting therefor”. This ruling 


Nationals and any othe 


immediately was adopted by other 
agencies. Obviously, since the ruling 
purports to rest upon the 1917 Act 
supra 
would prohibit the application of 


as amended, Section 2 (c) 


the term “enemy” to a citizen of the 
United States. 

[hroughout the various Proclama- 
tions, Executive Orders, rulings, etc., 
except for this General Ruling No. 
11 innovation, the use of the term 
“enemy” was avoided. Its omission 
appears to have been deliberate; 
and the Government’s unsuccessful 
efforts to have the Courts declare all 
Sections other than the amendment 
to Section 5 (c) repealed or obsolete, 
including particularly Section 9 
which afforded judicial review, sup- 
port the charge. Judicial review was 
to be avoided, even though the Su- 
preme Court had held that a denial 
of judicial review to non-enemies 
whose property had been vested un- 
der the Act would be of doubtful 

(Continued on page 410) 





2. 317 U. S. 69. 

3. Trading with the Enemy in World War II. 
Central Book Company. (New York—1943). 

4. American Journal of International Law; Jan- 
vary 1943; page 64. 
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= The House Acts for the Profession 
This issue is given in large part to the Proceedings of 
the House of Delegates on February 24-25 and to ex- 
cerpts from the reports of Committees to the House. 
It is an impressive chronicle of a working meeting of 
the representative body of the profession of law. 

Every member of our Association should read in 
full the actions voted at this meeting, along with the 
too-brief account of the debates. They tell their own 
story of the extent to which the Association has gone 
into action on broadened fronts, to serve the public 
and the profession. 

As never before in its long and honorable history, 
our Association has taken the lead on an increasing 
number of matters which contribute to an informed 
public opinion and will lead in many instances to 
remedial action. 


ws America and The United Nations 


Soon after our House of Delegates reiterated its plea 
for undivided American support for The United Na- 
tions and the Association’s Committee expressed the 
opinion that the progress being made by The United 
Nations was the most encouraging and hopeful aspect 
of a truly critical international situation, the proposal of 
the Government of the United States to give assistance 
to those who resist totalitarian aggressions and infiltra- 
tions in Greece and Turkey has been pointed to by 
some as denoting a lack of faith in The United Nations 
and a confession of its inability to cope with such 
a problem. 

From a long-run point of view, such a significance 


need not attach to the action of our Government. We 
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are confident that this will soon appear. The issues and 
the emergencies which have arisen in the Balkans and 
other parts of Europe are not such as The United 
Nations Organization was expected to have to solve 
They go deeper than the Charter aad require Ameri 
cans to face the whole issue of their future. 

The Security Council of the United Nations had 
considered the situation in Greece. It« fact-finding com 
mission was in Greece. With Great Britain withdrawing 
support of the obligations it had assumed in the Eastern 
Mediterranean and with the Soviet Union possessed o| 
the “‘veto power” as to enforcement measures to prevent 
incipient causes of strife in that area, the organized 
cooperation of the three principal Nations broke down 
in this instance. If adequate resources and support for 
the principles of the Charter were to be supplied in 
time, only the United States could do it. 

America had to make a momentous decision, and the 
hopes and prayers of our people are that it has been 
made wisely. Private enterprise and free government 
are prostrate in nearly all lands of the Old World, be 
cause World War | left totalitarianism to gain strength 
and virtual supremacy in Europe. This led evitably 
to World War II. If the process is not to be repeated 
to produce World War III, can America withhold aid 
from Nations whose freedom is menaced? 

The epoch-marking action of our country is in truth 
the most robust support that has yet been given to 
the principle embodied in the Charter. Regrettably the 
decision and initial announcement could not be made 
through the deliberative processes of the Security Coun- 
cil. When the full record of the event has been made, 
we remain confident that America’s intention to sup- 
port fully The United Nations will be clear beyond 
challenge. Yet our Association and its Committee for 
Peace and Law will have to assist public opinion by re- 
examining the whole bases of the newer issues and the 
far-reaching American policy. 


a Improving Military Justice 
The distinguished jurist who is Secretary of War has 
approved many of the recommendations made by the 
Advisory Committee nominated by our Association and 
appointed by the War Department to study the Army’s 
system of military justice and to suggest any needed 
improvements. Two of the Committee’s most important 
recommendations (33 A.B.A.J. 40-41, January, 1947) 
were not accepted by the Army. The action of Secretary 
of War Patterson is reported at page 319 of this issue. 
The recommendations of the Advisory Committee 
headed by Dean Arthur T. Vanderbilt were based on 
nine months of study and investigation, in the manner 
which is customary in our Association. Testimony was 
heard at regional hearings and at sessions in Washing- 
ton. Top officers of the Army, spokesmen for veterans’ 
organizations, individuals with experience and views, 
were fully heard. Thousands of letters, memoranda, 
















ness 
sucl 
wit 
pro 
app 
inal 
il ¢ 
LIVE 
\rt 
moe 

\ 
the 
rece 
apE 
rece 
anc 
diff 
con 

T 
isk 
lon 
the 


ing 


a | 
Th 


the 
\ss 
in 
up 
oth 








and 
and 
ited 
ive. 
eri 


had 
om- 
ving 
tern 
d ol 
vent 
ized 
own 
for 
1 in 


the 
een 
lent 
be 
eth 
ably 
ited 
aid 


‘uth 
1 to 
the 
ade 
yuN- 
ade, 
su p- 
ond 
for 
re- 
the 


has 
the 
and 
ny’s 
ded 
ant 
147) 
ary 
ue. 
tee 
on 
ner 
was 
ng- 
ins 
WS, 


da, 









briefs, etc., were scanned for first-hand knowledge of the 
practical workings of the courts-martial system. 

In particular, the experience and disinterested judg- 
ment of many lawyers who had been in uniform and 
had seen courts-martial in operation were elicited. The 
background was of course our Association’s long testing 
of practical ways to improve the administration of 
istice. 

In making the studies and submitting their best judg- 
ment as the War Department had asked, the members 
of the Advisory Committee have demonstrated again 
that our Association acts effectively in the public inter- 
est in advising as to the preparation of legislation and 
the development of remedial recommendations. It has 
igain acted as “‘the public’s lawyer” in this vital matter. 

In turn, the Army has shown a substantial responsive- 
ness to the public’s wishes and a disposition to accept 
such improvements as it believes can be made effective 
without impairing military discipline and imposing 
procedures hard to follow in the field. Of the changes 
approved by the Secretary of War, those which can be 
inaugurated by Executive Order will be put into effect 
it once. As to the others, the responsibility is legisla- 
tive; and the Congress will be asked to amend the 
\rticles of War so as to make effective the approved 
modifications. 

When those requests come before the Committees of 
the Senate and House, it seems likely that the rejected 
recommendations will be considered, along with those 
approved. There are fundamental differences to be 
reconciled between the Committee’s recommendations, 
and the War Department’s approvals. They may reflect 
differences in approach and experience, rather than in 
concern for the substance of justice. 

The Advisory Committee has done well what it was 
asked to do; its proposals are in keeping with the 
long-run objectives of the Association. Our report of 
the War Department’s action makes clear the remain- 
ing issues. 


as Open-Minded Approach Is Needed 


I'he House of Delegates declared on February 24, as 
the Assembly and House did unanimously in 1937, the 
\ssociation’s approval in principle of the passage of 
in Act of Congress to provide for trials and judgments 
upon the issue of “good behavior” as to Federal judges 
other than Justices of the Supreme Court. 

This was a reiteration of the Association’s support 
of the principle that, supplementary to the constitu- 
tional provisions for impeachment of the highest Fed- 
eral officers by trial before the Senate upon charges 
brought by the House of Representatives, there should 
be provision made for an alternative judicial tribunal 
for the trial of proceedings brought to remove judges 
other than members of the Supreme Court. As embodied 
in the bill sponsored by Judge Sumners, the measure 
was passed by the House of Representatives in the fall 
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of 1941, but was not reported out or acted upon in 
the Senate, after the war came on. 

During the consideration of the Sumners bill, con- 
scientious doubts as to its constitutionality in the form 
submitted were entertained and expressed by some 
members of the Committees on the Judiciary, in the 
House and Senate. The good faith of these doubts 
could not be questioned. 

Our Association is strongly committed to a principle 
and an objective, not a particular form of legislation, 
although we thought well of the Sumners bill. It will 
be greatly in the public interest if the ways and means 
of best accomplishing the result can be re-examined 
open-mindedly, by all concerned, including the appro- 
priate Committee of our Association. 

The sound reasons for a sound bill are clear: 

1. No less than the duty of the Bar to seek and insist 
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on the appointment of qualified and courageous law- 
yers to the bench is the duty of the Bar to seek and insist 
on the removal of unfit, corrupt or craven judges. 
These*two solemn obligations go hand in hand. 

2. More than ever, it is impracticable for the Senate, 
with its great added responsibilities and duties, to sit as 
a Court of impeachment and listen to and weigh the 
evidence, as to the removal or retention of judges below 
the rank of Justice of the Supreme Court. It is almost 
equally impracticable for the House to devote the time 
of its Committee on the Judiciary to the preparation, 
presentation and proof of charges. Plainly unfit men 
have remained on the bench, in Courts of the United 
States, because of the cumbersomeness of the impeach- 
ment procedure. 

3. Irrespective of the above considerations, there is 
much to be said for the principle that trial and judg- 
ment in removal cases should take place before a Court 
constituted for the purpose, made up of jurists of high 
repute and known fidelity to high standards of judicial 
conduct. 

With these reasonable objectives, agreement upon an 
acceptable bill should be easily within the competence 
of the lawyers in the Committees on the Judiciary and 
the representatives of our Association. 


= Our Association Takes Its Stand 


The significance of the action voted decisively by the 
House of Delegates as to the World Court and the 
American Declaration containing the Connally Amend- 
ment is crystal-clear. Our Association maintains its 
traditional stand on the side of the World Court and in 
behalf of American leadership as to the submission of 
international legal disputes to the Court. 

The Connally Amendment reserving a right of uni- 
lateral self-determination, by the United States or any 
other party to a dispute, as to whether the Court shall 
be denied jurisdiction of it as involving ‘‘domestic”’ 
issues, was a by-product of crisis and of disposition to 
maintain for this country complete freedom of de- 
cision and action. No such freedom exists longer in 
this troubled world; decisions are dictated by events 
too often beyond control. 

Unilateral determination by a party toa dispute, con- 
trolling on the Court in deciding as to its jurisdiction, 
is incompatible with the prestige and the functioning 
of a Court. Lawyers accustomed to submission to ob- 
ligatory jurisdiction could not align themselves on the 
side of so crippling a reservation. 

The Assembly of our Association voted strongly last 
November against the Connally Amendment. The 
House of Delegates held the matter for further study, 
but was plainly called on to take its stand, at its Feb- 
ruary nieeting. The decision of course had to be in 
favor of withdrawing the limitation, through the filing 
of a new Declaration. 

This does not mean that our Association expects 
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or asks the Senate to reconsider and act at this session. 
All known facts entering into the American policy are 
in the possession of the Senate and will no doubt affect 
the timing of its action. 

Io our Association and, we hope, also to the Senate, 
the question is one of deep-rooted principle. As always, 
the stand of our Association had to be, without delay, 
on the side of the Court and in favor of eliminating at 
the earliest time a reservation that is repugnant to the 
concept of a Court. 


m Public Rights Can Be Protected 


Without going into controversial questions as to the 
most conspicuous case in Court in this decade, the 
proceedings brought by the United States against John 
L. Lewis and the United Mine Workers had two aspects 
which should be remembered and heeded: 

1. Resort to the injunctive process and to contempt 
proceedings if restraints are violated provides the means 
by which, pending an orderly adjudication of the private 
rights, the observance of collective bargaining con- 
tracts can be required and the parties required to 
fulfill their paramount duties to the public dependent 
on them. This was accomplished in a most intricate 
situation where the feelings of miners, their leaders, 
the mine-owners, and the imperilled public, ran high. 
Wishful scoffers said: ‘Courts cannot make men mine 
coal’. The miners are still at work; the contracts are 
in force; an indescribable catastrophe to our Nation's 
already disordered economy, at the most critical time 
in all the history of our world relationships, was averted. 

A new meaning and a new efficacy were given to the 
right and power of the sovereign people to protect 
themselves through their Courts. “We, the people” 
have rights to law-governed determinations of labor 
controversies which would paralyze our lives and work 
—which belong in first place. This restoration of regard 
for the supreme public concern was achieved by Courts 
and lawyers, in the face of an arguable question as to 
the scope of a statute which long had barred a resort 
to the Courts and to injunctive process to require that 
labor disputes and strikes must be subject to law and 
the public interest. The Courts have proved to be 
again an available bulwark; the Congress has now to 
decide to what extent, and under what circumstances, 
the historic powers of our Courts may be availed of to 
enforce peace, justice and law in labor disputes which 
menace the Nation. 


2. The fact has been made crystal-clear that among 


our leaders of organized labor, as of other groups or 
interests, there are two types or elements: On one hand, 
those who contend with all their might within the 
liberal limits sanctioned by our Constitution and laws 
(“raise hell within the Constitution”, as John L. Lewis 
put it, awhile ago) but maintain an innate deference 
and conformance to law-governed processes. On the 
other hand, those who insist upon their special inter- 
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ests regardless of the Constitution and the laws, and 
ven welcome controversies which give a chance to 
ncite a disrespect for our institutions and our laws. 
Without defending or disapproving John L. Lewis’ 
courses of action in many things, Americans should 
‘cognize that when the critical issue comes, he takes 
is stand on the side of Courts and law (33 A.B.A.]. 69), 
10 matter how vigorously he exercises his right to 
criticize particular decisions. When law is invoked 
and the Courts step in, he and his organization yield 
to the American way. Yet there were many who 
championed his cause who recognize and counsel no 
such restraint. They would have resisted judicial 
iiandates and inflamed their followers against Courts 
and judges. To flaunt the law and arouse disrespect 
for constitutional government would have been their 
halycon opportunity. 
Theirs is the essence of totalitarianism. Labels lack 
significance; it is all of one piece of cloth. 


a “Our Younger Lawyers” 

For several years we tamely called one of our depart- 
ments “Junior Bar Notes’, although the term was 
not descriptive of our younger lawyers or the relation- 
ship of their organization to the work of the Association. 
Lately we changed to “Our Younger Lawyers’. The 
name has given new interest. 

Within the Junior Bar Conference there is a search 
for a better name for the Section—a name which befits 
the dynamic energy and the broad participation of the 
younger lawyers. Some of the Bar Associations have 
abolished their Junior Bar sections outright, on the 
eround that the work of their younger members has 
become so pervasive as to warrant no distinctions based 
on “the accident of age”. 

Within our own Association, also, the graduates of 
the Junior Bar Conference, and the present members, 
are everywhere in Association work. We still think 
there is a need and place for a Section which will afford 
rendezvous and rallying-point for our younger lawyers. 

In some cities, particularly on the West Coast, the 
name of “Young Barristers” has advocates, as prefer- 
able to “Junior Bar”, which is no longer apt. In many 
States, “Young Barristers” connotes a distinction which 
is not recognized and would not be descriptive. 

No members of our Association should longer be 
called “Junior”. Some 6000 of them are less than 36 
years of age; but youth is of the spirit, not the years, 
and many of “Our Younger Lawyers” rank with their 
seniors in their zeal, skills, and devotion to the work 
of the organized Bar. 


a Wartime Executive Powers 

There is much that is reassuring to believers in the 
American form of constitutional government, in what 
has been taking place as to the vast wartime powers 
that were vested in The President of the United States. 


Editorials 


Without much fuss or controversy, these are being 
terminated, for the most part; and the bases are being 
laid for a return to a normal balance of powers. 

A President who had succeeded to the greatest array 
of emergency powers ever vested in a constitutional 
Executive by the legislative branch of the Government 
is relinquishing most of them voluntarily, to the satis- 
faction of the Congress and the people. Pessimists who 
predicted that the wartime powers would never be sur- 
rendered are finding that they were wrong. 

First of a general character was the proclamation of 
the technical ending of ‘hostilities’, on December 31. 
The exercise of various wartime controls had been 
suspended before that date. In February The President 
proposed still further abdications; some of the powers 
he would retain, until specified dates or for indefinite 
periods. Some members of the Senate and House have 
sought more inclusive relinquishments; this seems likely 
to be worked out, substantially by agreement. There 
is no struggle by the Executive to retain wartime powers. 

Meanwhile, the end of the pre-war “emergency” has 
not been proclaimed. New legislation will be required, 
rather than a mere termination. A new Wartime 
Powers Act is in formulation. The Government may 
still have to cope with some “emergencies”, old and new. 

As was pointed out in our January issue (pages 4-5) , 
the future powers and functions of the States and local- 
ities can be greatly affected by the form of the super- 
seding legislation. To restore the wartime imbalance 
between the Executive branch and the Congress is not 
enough, if the federal Government is to be reduced 
to a size, and to functions, which will enable it to do its 
job without perpetuating a costly and arbitrary bu- 
reaucracy. Powers will either be restored to the States 
by law or they will be left in the hands of unsupervised 
non-elective agencies. 

A problem of the hour is the readjustment of Amer- 
ican thinking and procedures to the considerable 
decentralization of powers that is taking place. The 
wartime emergency powers have existed and have been 
exercised for so long, that most of our people have 
become accustomed to them as a part of the pattern 
of business and life. It may be hard to throw off the 
habit of thinking that almost everything has to be, 
and will be, handled in Washington. 


= Communist-Dominated 
Government a Menace 


The Government of our country came to grips with 
reality on March 21, when Dean Acheson, Under 
Secretary of State, told the House Committee on For- 
eign Affairs that the existence of “Communist-domi- 
nated governments” any place in the world is “danger- 
ous to the security of the United States”. 

This truth as to ascendant collectivism is not new. 
The dangers from its rise in our own country have been 
obvious for several years. The open recognition and 
statement, in behalf of our Government, is new and 
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precedent-breaking. In doing all that our Association 
and its JOURNAL could do, tor more than a few years, 
to combat the Communist doctrine of “no law” but 
the will and might of all-powerful government, and 
to urge the extension of law and impartial adjudication 
in all lands including our own, we took the lead in advo- 
cating, for and within our own country, what is now the 
declared policy of our Government. 

International and world law, the guarantees of 
individual rights which only tyranny can take away, 
and the establishment of independent and courageous 
Courts as the bulwarks of law and human rights, have 
long been our Association’s answer to the rise under 
any and every name, of the totalitarianism which is 
now challenged openly as “dangerous to the security 
of the United States”. 


a “Restrained Comment on a 

Matter of Public Policy’’ 

Secretary of State Marshall gave a simple lesson in 
fundamentals of the American system, in his reply of 
February 18 to Soviet Foreign Minister Molotov’s 
strictures on the statement made by Under-Secretary 
of State Acheson before a Committee of the Senate. 
In response to a question, this gifted lawyer had said 
that “Russian foreign policy is an aggressive and ex- 
panding one.” The Foreign Minister considered this 
“inadmissible behavior’, ‘a rude slander and _ hostile 
to the Soviet Union”. 

In his forthright rejoinder, Secretary Marshall re- 
minded the USSR that under “the Constitutional sys- 
tem of this Nation, including the separation of powers 
between the legislative and executive branches of this 
an officer of the executive branch, 
called before a committee of the legislative branch, is 


Government. 


under a duty to answer frankly relevant questions not 
involving a matter of secrecy incompatible with the 
public interest”. He declared that “such an exception 
did not exist here. The conduct of the Under-Secretary, 
therefore, in answering the question frankly and in 
accordance with his conscience cannot be described as 
inadmissible, but was rather in line of duty.” 

In a further sentence, Secretary Marshall summed 
up the right and the duty of public officials, in a man- 
ner which could well be adopted by lawyers and all 
other citizens who take part in the discussion of men 
and measures. “Under our standards,” he said, ‘a re- 
strained comment on a matter of public policy is not 
a slander.” 

Doubtless for diplomatic reasons, the Secretary of 
State did not add that in the opinion of many Amer- 
icans, Mr. Acheson’s response was an under-statement. 
A foreign policy which has brought under Russian 
dominance more than 250,000 square miles of territory 
and more than 20,000,000 non-Russians, since the out- 
break of the war in Europe, may be characterized 
as “aggressive and expanding”, without exceeding the 
bounds of “restrained comment” and candid judgment. 
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= Country Lawyers for the Bench 


The increased interest of Bar organizations in future 
judicial appointments is encouraging. The motivating 
factors need not be discussed here. Suffice that there 
appears to be a determination on the part of the Bar to 
make its influence felt when vacancies on the bench are 
to be filled. 

The best ways and means of making that influence 
effective may furnish food for discussion, and may ulti- 
mately have to be determined through trial and error. 
But there can be no disagreement on the importance 
of impressing the appointing powers, in one way 01 
another and at one time or another—or at all times— 
with the insistence of the Bar that judicial appointees 
must be qualified for the office to which appointed. 

The purpose here is to suggest that, in addition to 
the general qualifications of ability, temperament and 
integrity, there may be peculiar additional qualifications 
essential to the particular post to be filled. This would 
seem to be especially true with respect to Courts consist- 
ing of more than one judge. It might not be too difficult 
to imagine such a Court overloaded with law professors 
or specialists in one line, to an extent that it would ap- 
pear to be desirable, as opportunity is presented, to give 
the Court, and the public, the assistance of one or more 
good common-sense country lawyers. 

Not that a country lawyer is more learned than his 
city brother, but he is likely to be more wise. His ex- 
perience will have been wider and more varied, and he 
will have absorbed and developed a “feel” for the law, 
to an extent not possible to the teacher or specialist, 
except in a very narrow field. A lawyer with his roots 
in the soil knows a “heap” of law that is not written 
in books. 

Of course, this quality alone will not make a jurist, 
but, when added to the general essential qualifications 
of a judge, any Court would be improved thereby. So, 
while the Bar is giving thought to improvement of the 
Bench, it may not be at all amiss to insist on the occa- 
sional appointment of qualified “country lawyers’ to 
judicial positions where their peculiar and special quali- 
fications are most needed. 

CLARENCE M. Botts 
Albuquerque, New Mexico 





Each month a member of the Journal's Advisory Board is 
asked to contribute an editorial signed by him. In this way we 
hope to be able to reflect the many facets of opinion, and the 
active interests, of lawyers, judges, and teachers of law, in all 
parts of the United States. The views expressed by each con- 
tributor are his own, and are not necessarily those of the Ad- 
visory Board or the Board of Editors. 





® The first article in this issue contains facts and figures 
which led the House of Delegates to vote to increase 
the amount of the annual dues to be paid by Association 
iembers. We urge all our readers to examine this 
iticle carefully and also the discussion in the House 

ported on page 394 of this issue. A large factor in the 
ncrease is, of course, the heavy advance in the costs of 
rinting. A substantial part of our Association’s revenues 
re paid out for printing. The cost of the JOURNAL is 
1 part of that. The figures as to the increased cost of 
tbor and materials for printing the JOURNAL will con- 
firm a common experience. The financial managers of 
our Association have done well to acquaint the whole 
membership with the compelling reasons for the increase. 


Conditions are improving, as to the availability of 
documents from the Nuremberg trial, concerning which 
Charles P. Curtis of our Advisory Board contributed to 
our February issue (page 152) a sincere lament, and this 
department referred (page 154) to what would soon 
be available in the Journal of the American Society of 
International Law. Meanwhile, the Temple Law Quar- 
terly with notable enterprise, devoted an issue (Vol. XX 

No. 2; pages 167-344) to the Judgment of the Tribu- 
nal, the Dissent, and other documents, with a notable 
foreword by Chief Counsel Robert H. Jackson. Printing 
delays unfortunately held back both publications. The 
Judgment has been published also in Federal Rule De- 
(Vol. VI—No. 2). The Judgment and other 
valuable documentation (not the Transcript) are in 


cistons 


Nazi Conspiracy and Aggression, which on February 27 
was placed on sale by the Superintendent of Documents, 
Washington, D. C. 

Mr. Curtis wrote in mid-January, for our February 
issue, to express his regret as a practising lawyer that he 
could not obtain access to the Transcript. His Majesty’s 
Stationer undertook to publish it without waiting for 
the checking of translations. Some copies of at least 
Volumes 1, 2, 3 and 5 were received in this country 
about March 1. Under American auspices, the prepara- 
tion and publication of the Transcript is proceeding, 
and some copies of Volume 1 have been received. 


Our readers may not have thought of the unprece- 
dented and truly tremendous task which is involved in 
preparing the Nuremberg Transcript. The official record 
contains more than 17,000 pages. Despite their vast 
bulk, the Transcript will contain all of the exhibits, 
reproduced in their original languages—German, Italian, 
French, Polish, or whatever it may be—as well as the 
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translation into English. The stenographic notes taken 


in English, as to the oral testimony, were made from the 
English interpretations made as the trial proceeded. This 
“on-the-spot” interpretation was difficult because of the 
difference in the structures of the language. In German, 
the verb is at the end of the sentence, which could not 
be interpreted until the verb was uttered. By that time, 
a new sentence was under way. But every word spoken 
in the Nuremberg court-room was sound-recorded; the 
stenographic notes of the English translations are being 
checked back, with the use of the phonograph record- 
ings. This process is time-consuming and costly, but it 
seems to be the only way of assuring a completely ac- 
curate record for posterity. At times it seems to be too 
formidable a task for completion in the present state of 
funds. Sooner or later, the documentation, including 
the British Transcript and at least some volumes of the 
American version, will find their way into the libraries 
but it 
may be that the world’s legal scholars could, and will 
have to, get along without the full publication of the 
exactly verified Transcript which is under way. 


of research institutions, some law schools, etc.; 


In the fateful Conference of Foreign Ministers at 
Moscow on March 14, an eminent non-lawyer, Secretary 
of State George C. Marshall, gave to the Nations and 
peoples of the world a concise statement of the essentials 
of the American concept of freedom for individual 
human beings, against governments and against “pres- 
sure groups” as well. Because it was so terse and trench- 
ant, we quote it on another page, so that our readers 
may turn back to it and quote it when they find need 
for it. Such truths are eternally applicable in all lands, 
including our own. Somehow they seemed to us to have 
a familiar ring. On analysis they seemed to sum up well 
the basic philosophy of human rights which we have 
tried to voice and champion in the JouRNAL, albeit we 
have given space to forceful dissents, even from lawyers. 
In any event, the standards and tests for which we have 
sought acceptance are now proclaimed in behalf of our 
own Government as the basic American objective for 


all lands and peoples. 


Sometimes we have thought that singular dis-service 
has been done to liberty and government by the over- 
emphasis, in recent years, on the concept of ‘‘democ- 
racy”. Ours is a “democracy” in many ways; Secretary 
Marshall gave his concept of personal rights under a 
“democracy”; but we are on sounder, safer ground when 
we couple with it also a reminder that in America it is 
a republican form of government under a Constitution 
which provides the enduring safeguards of liberty and 
“democracy”. Our fourth President, James Madison, 
who knew and wrote more about the Constitution than 
anyone else, repeatedly pointed out that a republic had 
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been founded and should be preserved. Madison was 
afraid of ‘the unsteadiness and injustice of factions”— 
nowadays we would call them blocs or “‘pressure groups”. 
He perceived that rights were worthless unless they 
could be protected against majorities as well as minori- 
ties. By such “factions” he said he meant “‘a number of 
citizens amounting to a majority or a minority, who 
are united and actuated by some common impulse, or 
passion, or interest .’” (New York Picket, November 
23, 1787). 


Why is so little said in our country, and so rarely, to 
emphasize the importance of preserving our republican 
form of government? “No man is ever allowed to be a 
judge in his own cause,” said James Madison, ‘‘because 
his interest would certainly bias his judgment, and, not 
improbably, bias his integrity. With equal, nay with 
greater reason, a body of men are unfit to be both 
judges and parties at the same time; yet what are many 
of the most important acts of legislation but so many 
judicial determinations, not indeed concerning the rights 
of single persons, but concerning the rights of large 
bodies of citizens? When a majority is included in a 
faction, the form of popular government enables it to 
sacrifice to its ruling passion or interest both the public 
good and the rights of other citizens .. .” 

Madison saw and stated clearly the reasons why a 
republican form of government under a Constitution 
was necessary in order to secure even the blessings of 
“democracy”. “A republic, by which I mean a govern- 
ment in which a form of representation takes place, 
opens a different prospect and promises the cure for 
which we are seeking,” he said. ‘“The two great points 
of difference between a democracy and a republic are: 
First, the delegation of the government in the latter to 
a small number of citizens elected by the rest, secondly, 
the greater number of citizens, the greater sphere of 
country, over which the latter may be extended. The 
effect of the first difference is .. . to refine and enlarge 
the public views by passing them through the medium 
of a chosen body of citizens whose wisdom may best 
discern the true interests of their country and whose 
patriotism and love of justice will be least likely to 
sacrifice it to temporary or partial considerations.” 


Louis B. Sohn, who has written many reviews for 
“Books for Lawyers” in the field of international affairs 
and is the Editor-in-Charge of our new department, 
“The Development of International Law”, has been 
appointed a Lecturer in Harvard University. He will 
break essentially new ground in teaching by the case 
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method the problems of world organization. Lately he 
has been a Teaching Fellow at Harvard. His new 
duties will not interfere with his work in international 
law for our Association’s Committee on Peace and Law 
Through United Nations or with his selection and 
preparation of material for our new department. His 
contribution for this issue brings together information, 
which will interest and perhaps surprise many American 
lawyers, as to the extent to which international legisla- 
tion is taking place through the United Nations. 


Several writers of ‘Letters to the Editors” have lately 
referred to leading articles in the JOURNAL, to which 
articles they had antipathy, as “unsigned” or “anony- 
mous”. Aside perhaps from mere factual chronicles of 
meetings or events, the absence of an individual signa 
ture does not mean that an article in our columns is 
“anonymous”. Quite the contrary, an article which is 
not individually signed as an expression of the author’s 
views is upon the responsibility, and is usually the 
product, of the Board of Editors. As a spokesman for 
Association objectives and policy, the JOURNAL is not 
conducted primarily for the publication of the views of 
individuals. When individually signed contributions 
on controversial subjects are published, the JOURNAL 
signifies only that the author has qualifications to write 
and that he has reasoned views which merit considera- 
tion. For example: We may publish signed articles on 
both sides of an issue on which the House of Delegates 
has not voted, and in so doing espouse neither point of 
view. Or we may publish a signed article in opposition 
to the declared stand of the Association, which will be 
stated in that connection. On matters within the prov 
ince and objectives of the Association and its JOURNAL, 
the fact that an article does not bear the name of an 
author means that it reflects the considered judgment 
of the Board of Editors and is published upon its 
responsibility. 


In our March issue (page 249) , we told our readers that 
our April number would summarize the reasons which 
led the Association’s Committee for Peace and Law 
Through United Nations to recommend that our Asso- 
ciation favor the deposit of a new American Declaration, 
to elirninate the reservation or condition attached by 
the Connally Amendment to American acceptance of 
the jurisdiction of the World Court. As the issue is not 
immediate in the Senate, the limitations on our space 
required that this presentation be deferred until a later 
issue. 
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Review of Recent Supreme Court Decisions 


by Edgar Bronson Tolman* 


Labor Law—Norris-LaGuardia Act— 
Contempt — Criminal Contempt — 
Jury Trial — Commingling of Civil 
and Criminal Proceedings—Govern- 
ment as Private Litigant— Criminal 
and Coercive Fines 

U.S. v. United Mine Workers, U. S. 
v. Lewis, United Mine Workers v. 
U. §., Lewis v. U. §., United Mine 
Workers and Lewis v. U. S., 91 
L. ed. Adv. Ops. 595; 67 Sup. Ct. Rep. 
677; U.S. Law Week 4282 (Nos. 759, 
760, 781, 782, 811, decided March 6, 
1947). 

The United States District Court 
for the District of Columbia issued 
an order temporarily restraining de- 
fendants, a labor union and the 
union’s president, (a) from continu- 
ing in effect a notice terminating 
the so-called Krug-Lewis agreement 
which fixed the terms of employment 
of the union members in the coal 
mines under government operation, 
b) from encouraging them to strike 
and (c) from taking any action which 
would interfere with the court’s ju- 
risdiction or determination in one of 
the above-entitled actions which the 
Government had brought for a declar- 
itory judgment determining that 
defendants had no power unilat- 
erally to terminate the agreement. 
Defendants made no attempt to com- 
ply with the order and were con- 
victed of both civil and criminal 
contempt. The president was fined 





* Assisted by James L. Homire, E. J. Dimock 
and Edmund Ruffin Beckwith. 


$10,000 and the union $3,500,000. A 
preliminary injunction was issued in 
terms similar to those of the restrain- 
ing order. Defendants appealed to 
the Court of Appeals for the District 
of Columbia. Pursuant to § 240 (a) 
of the Judicial Code, the United 
States Supreme Court, before any 
judgment in the Court of Appeals, 
granted certiorari, first on petition 
of the Government and thereafter 
on petition of defendants. The Su- 
preme Court affirmed the action of 
the District Court in issuing the tem- 
porary restraining order and the pre- 
liminary injunction and in render- 
ing the judgment against the union 
president. The judgment against the 
union was modified and affirmed as 
modified, the modification consist- 
ing of reducing the fine to $700,000 
but requiring the union to pay an 
additional fine of $2,800,000 unless it 
complied within five days with the 
restraining order and _ preliminary 
injunction. 

The Curer Justice delivered the 
opinion of the Court in five num- 
bered divisions. 

In the first division the Cuter Jus- 
tice holds that neither the Norris- 
LaGuardia Act (47 Stat. 70, 29 U. 
S.C. § 101) nor the Clayton Act (38 
Stat. 730, 738, 29 U.S.C. § 52) pro- 
hibited the granting of judicial re- 
straint in the instant case since the 
Government is not within the class 
of “employers” contemplated by the 


prohibition of those acts, saying: 


“We think that Congress’ failure to 
United States or to 
specify any role which it might com- 


refer to the 


monly be thought to fill is strong in- 
dication that it did not intend that 
the Act should apply to situations in 
which United States appears as em- 
ployer.” Arguments had been pre- 
sented on behalf of the union and its 
president based on quotations from 
the congressional record of debates 
and proceedings on labor questions. 
These quotations were given in sup- 
port of the contention that the legis- 
lative history showed congressional 
intent that the 
Act should be applicable to labor 
controversies in which the Govern- 


Norris-LaGuardia 


ment was a party. That contention 
is rejected. On a review of the whole 
legislative record it is held there was 
no sufficient showing of legislative 
intent that injunctions could not be 
issued in an action arising out of a 
labor controversy such as the one aris- 
ing in the instant case. Also rejected is 
the argument that the miners are not 
the employees of the Government in 
the exercise of a sovereign function 
and that therefore the case falls within 
the scope of the Norris-LaGuardia 
Act. It is stated that “the incidents 
of the relationship existing between 
the Government and the workers are 
those of governmental employer and 
employee” and that under “the con- 
ditions found by the President to 
exist, it would be difficult to conceive 
of a more vital and urgent function 
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of the Government than the seizure 
and operation of the bituminous 
coal mines.” 

In the second division of the opin- 
ion the Cuter Justice considers the 
power of the District Court to punish 
violations of its restraining order as 
criminal contempts even if the Nor- 
ris-LaGuardia Act were applicable 
He concludes: 
the District 


in the instant case. 
“In the case before us, 
Court had the power to preserve ex- 
isting conditions while it was deter- 
mining its own authority to grant in- 
junctive relief. The defendants, in 
making their private determination 
of the law, acted at their peril. Their 
disobedience is punishable as crimi- 
nal contempt.” As an additional 


ground he calls attention to the 
proposition “that an order issued by 
a court with jurisdiction over the 
subject matter and person must be 
obeyed by the parties until it is re- 
versed by orderly and proper pro- 
ceedings.” Referring to the determi- 
nation of the District Court at a pre- 
liminary hearing on November 29, 
1946, before the trials of the con- 
tempt charges, he states: “The Dis- 
trict Court on November 29 affirma- 
that the Norris-La- 
Act was of no force in this 


tively decided 
Guardia 
case and that injunctive relief was 
Orders out- 
that 


were to be obeyed until they expired 


therefore authorized. 


standing or issued after date 
or were set aside by appropriate pro- 
ceedings, appellate or otherwise. Con- 
criminal 
that 


victions for contempt in- 


tervening before time may 
stand.” 

In the third division of the Court’s 
opinion the Curr Justicr takes up 
various charges of procedural error 
upon the trial. He holds that, since 
defendants were aware that a “crimi- 
nal contempt” was charged, omission 
of those words from the petition and 
rule to show cause was not preju- 
dicial error in spite of the require- 
ment of Rule 42 (b) of the Rules of 
Criminal Procedure that the notice 
“shall 


tempt charged “as such.” He rejects 


describe” the criminal con- 
the claim that defendants were en- 
titled to a jury trial by the provisions 
of § 11 of the Norris-LaGuardia Act, 
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pointing out that § 11 applies only 
to cases arising under that Act. He 
states that, particularly as no sub- 
stantial prejudice is shown to have 
resulted, defendants have no ground 
for complaint in that their trial for 
criminal contempt “included a pro- 
ceeding in civil contempt and was 
carried on in the main equity suit.” 

The fourth division of the opin- 
ion deals that 
would limit the right of the United 
States to proceed by civil contempt 


with a contention 


to situations in which the United 
States is enforcing a statute expressly 
allowing resort to courts for enforce- 
ment of statutory orders. The CHtrr 
that 
not be denied the civil 


JUSTICE answers the Govern- 
ment will 
remedies enjoyed by other litigants. 

The fifth and last division of the 
opinion considers the criticisms of 
the fines. In treating of these the 
Cuier Justice begins with the three 
classes of sentences for contempt: (1) 
sentences for criminal contempt, 
punitive in their nature and imposed 
for the purpose of vindicating the 
authority of the court: (2) sanctions 
in civil contempts to coerce the de- 
fendant into compliance with the 
court’s order and (3) sanctions in 
civil contempts to compensate the 
complainant for losses sustained. 
The record is held to support a fine 
of $10,000 against the president for 
fine of 
$700,000 against the union for crimi- 


criminal contempt and a 
nal contempt and, in order to coerce 
it into future compliance, an addi- 
tional $2,800,000 conditional on the 
union’s failure to purge itself within 
a reasonable time. 

Mr. Justice JACKSON joined in the 
opinion except as to the Norris- La- 
Guardia Act thinks re- 
lieved the courts of jurisdiction to 


which he 


issue injunctions in this class of 
cases. 

Mr. Justice FRANKFURTER filed an 
opinion in which he expresses his 
dissent from the propositions that 
the Norris-LaGuardia Act is inap- 
plicable and that the miners are gov- 
ernment employees. He concurs in 
the Court’s opinion insofar as not 
inconsistent with the views expressed 


and, ‘under the compulsion of the 


ruling of the majority that the court 
below had jurisdiction to issue its 
orders,” joins in the judgment. 

Mr. Justice BLack and Mr. Justice 
DoucLas united in an opinion in 
which they approve the Court’s opin- 
ion on the subject of the inapplica- 
bility of the Norris-LaGuardia Act 
and find it unnecessary to pass upon 
the question of the power of the Dis 
trict Court if it were applicable. 
They state their view that the facts 
do not warrant criminal sanctions, 
that $700,000 is excessive as a penalty 
for criminal contempt and that the 
entire amount of the fines, $10,000 
and $3,500,000, should be payable 
conditionally as coercive fines. 

Mr. Justice RUTLEDGE rendered a 
dissenting opinion in which Mr. 
Justice Murpuy joined. He states his 
belief that the Norris-LaGuardia 
Act’s prohibition is applicable and 
that the District Court was without 
jurisdiction to punish for contempt 
for violation of the restraints. He 
does not think that the Constitution 
contemplated that there should be 
in any case an admixture of civil and 
criminal proceedings in one. The 
omission to describe the contempt 
as criminal, he feels, violates not only 
Rule 42 (b) but the Sixth Amend- 
ment. It is his opinion that the ac- 
tion of the court in imposing the 
fines was faulty in not specifying 
“what portion of each was laid to 
compensate for damages, what for 
punishment, and what, if any, for 
civil coercion.” ‘This was not cured, 
he says, by the action of the Supreme 
Court in making the president’s fine 
wholly criminal and the union’s fine 
a criminal one of $700,000 plus a 
of $2,800,000. The 
criminal fines should not, he believes, 


civil coercion 
exceed the maximum fines of $5,000 
each which could be applied under 
the War Labor Disputes Act. 

Mr. Justice MurpnHy, besides join- 
ing in Mr. Justice RUTLEDGE’s dis- 
sent, rendered a dissenting opinion 
in which he registers his disagree- 
ment with the holdings that the Nor- 
ris-LaGuardia Act is inapplicable, 
that the miners are government em- 
ployees, and that the District Court 
endowed with 


was, in any event, 
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power to punish for violation of its 
order. 

[he cases were argued by Mr. At- 
torney General Clark and Mr. Assist- 
ant Attorney General Sonnett for the 
United States, and by Mr. Welly K. 
Hopkins and Mr. Joseph A. Padway 
for the United Mine Workers and 
John L. Lewis. D. 


Administrative Procedure — National 
Banking Act — Removal of Directors 
and Officers for Violations of Law — 
Meaning of “Primarily Engaged”’ 
Board of Governors of the Federal 
Reserve System, et al., v. John Ag- 
new, F. O. Fayerweather, 91 L. ed. 
\dv. Ops. 305; 67 Sup. Ct. Rep. 411; 
U. S. Law Week 4122 (No. 66, de- 
cided January 6, 1947). 

Section 30 of the Banking Act em- 
powers the Comptroller of the Cur- 
rency to certify the facts to the Board 
of Governors of the Federal Reserve 
System in respect of any violation of 
law by an officer or director of a 
national bank, if the violation con- 
tinues after a warning that the viola- 
tion must cease. The Board is vested 
with power to remove the violator, 
after hearing on notice and oppor- 
tunity to be heard, if it finds that the 
person charged with the violation is 
persisting in it. The violation here 
charged was in respect of provisions 
of Section 32 which prohibits, inter 
ilia, any partner or employee of 
any partnership “‘primarily engaged 
in the issue, flotation, underwrit- 
ing, public sale or distribution at 
vholesale or retail, or through syn- 
licate participation, of stocks, bonds, 
x other similar securities” from 
serving at the same time as an of- 
licer, director or employee of a mem- 
er bank. 

Ihe Board, on due _ procedure, 
iound that the respondents were 
mployees of a firm “primarily en- 
aged” in underwriting and_ re- 
noved them as directors of a na- 
tional bank. They sued to enjoin the 
Board’s action. The District Court 
for the District of Columbia dis- 
missed the complaint, and the Cir- 
cuit Court of Appeals reversed. On 
certiorari the Supreme Court re- 
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versed the ruling of the Circuit Court 
of Appeals. Mr. Justice DouGLas de- 
livered the opinion of the Court. 

The decision on the merits turns 
on the meaning of the words “pri- 
marily engaged,” the respondents 
contending that since it was un- 
disputed that, though they were em- 
ployed by a firm engaged in the 
underwriting business it was not 
“primarily” so engaged, because gross 
income from business of that char- 
acter amounted to substantially less 
than 50% of the gross income from 
all sources during the periods in 
question. The Court rejects this 
quantitative test and holds that a 
function may be “primary” in the 
sense that it is substantial. In addi- 
tion to the bare definition of the 
term, the Court finds that its con- 
struction is more consonant with the 
purpose of the Act and is also sup- 
ported by intrinsic evidence in the 
terms of the Act. 

Mr. Justice RUTLEDGE concurred, 
but emphasized that the case seemed 
one not requiring a decision on 
the merits’ since the action of the 
Board was not without basis in 
fact and did not clearly transgress a 
statutory mandate. 

Mr. Justice FRANKFURTER con- 
curred with Mr. Justice RUTLEDGE. 

The case was argued by Mr. J. 
Leonard Townsend for the Board of 
Governors and by Mr. Hugh H. 
Obear for John Agnew and F. O. 
Fayerweather. H. 


Administrative Procedure — Carriers 
— Contract Carriers by Motor Vehi- 
cle — Agreement to Pay Less Than 
Rates Prescribed by Public Authority 
Steele v. General Mills, Inc., 91 L. 
ed. Adv. Ops. 315; 67 Sup. Ct. Rep. 
$39; U. S. Law Week 4135 (No. 79, 
decided January 6, 1946). 

The petitioner, a contract carrier 
by motor truck, was granted a per- 
mit to operate as such by the Texas 
Railroad Commission, under whose 
requirements it was to charge the 
rates prescribed for carriage by com- 
mon carriers by motor. It contracted, 
however, with the respondent, a 


shipper, to charge less. Later the 





carrier sued in a federal court in 
Texas to recover up to the full tariff 
The District Court held for 
the carrier, but the Circuit Court of 
Appeals reversed holding that both 


rates. 


parties were in pari delicto and that 
hence the carrier was not entitled 
to recover. 

On certiorari the judgment was 
reversed by the Supreme Court. Mr. 
Justice BLack delivered the Court's 
opinion. The chief legal question 
was whether under Texas law re- 
covery would be allowed. An exam- 
ination of the Texas statutes and 
decisions led to the conclusion that 
the state courts would not apply the 
doctrine of ari delicto here to bar 
recovery. The conclusion is reached 
that “ 
pari delicto in this proceeding, there- 


Application of the doctrine of 


fore, where the federal court has 
jurisdiction by reason of diversity 
would result in applying a rule of 
law in the federal courts different 
from the rule we believe has been 
applicable in the state courts. Such 
a result cannot be approved.” 

The case was argued by Mr. Cecil 
A. Morgan for the State and by 
Mr. Alfred McKnight for General 
Mills, Inc. H. 


Labor Law—National Railroad Ad- 
justment Board—Judicial Review 
Where Board Deadlocked on Ques- 
tion of Which Division Has Jurisdic- 
tion—Term ‘“‘Yard Service Employees”’ 
Does Not Include Yardmasters— 
Fourth Division Has Jurisdiction of 
Yardmaster Controversies 

Order of Railway Conductors v. 
Swan, 91 L. ed. Adv. Ops. 343; 67 
Sup. Ct. Rep. 405; U.S. Law Week 
4146 (Nos. 63 and 64, decided Janu- 
ary 13, 1947). 

The Order of Railway Conduc- 
tors and the Brotherhood of Rail- 
road Trainmen brought this action 
under 28 U.S.C. § 400 (1) to obtain 
a declaratory judgment that the 
First Division of the National Rail- 
road Adjustment Board had jurisdic- 
tion over disputes involving railroad 
vardmasters under § 3, First (h) of the 
Railway Labor Act, as amended in 
1934, which gives to the First Divi- 
sion jurisdiction over disputes involv- 
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‘ | meneame 


ing ‘‘yard-service employees” among 
others, and to the Fourth Division 
jurisdiction over disputes involving 
“all other employees”. The conduc- 
tors and trainmen numbered among 
their members about 20 per cent of 
the yardmasters in the country and 
had representatives in the First Divi- 
sion. Members of both Divisions were 
made defendants and the right to in- 
tervene was given to certain carriers 
and to the Railroad Yardmasters of 
America which numbered among its 
members about 80 per cent of the 
yardmasters. The members of the 
Board representative of the conduc- 
tors and trainmen joined with them 
in contending that the First Division 
had jurisdiction over yardmaster dis- 
putes while the Yardmasters of Amer- 
ica and the carriers themselves con- 
tended that the Fourth had jurisdic- 
The Board were 
evenly divided on the question so 
that no yardmaster disputes were 
being The District 
Court held that the Fourth Division 
had jurisdiction. The Seventh Cir- 
cuit Court of Appeals agreed (152 
F. 2d 325). The Supreme Court 
affirmed. 

Mr. Justice Murpny delivered the 
opinion of the Court. He distin- 
guishes Switchmen’s Union v. Na- 
tional Mediation Board (320 U.S. 
297) on the ground that the instant 
controversy involves something quite 


tion. members 


entertained. 


different from an administrative de- 
termination Congress has 
made final and beyond the realm of 
judicial scrutiny, and holds that, 


which 


while in other cases the problem of 
jurisdiction has been left for deter- 
mination by the administrative 
agency, judicial guidance is justified 
here to remove administrative stag- 
nation. He points out that, since 
“yard-service employees” is a techni- 
cal term found only in railroad par- 
lance, evidence as to the meaning 
attached to it by those familiar with 
such parlance is relevant and in the 
instant case establishes that it does 
not include yardmasters. He shows 
that the documentary evidence, past 
awards of the First and Fourth Di- 
visions and the classifications of the 
Interstate Commerce Commission 
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tend to bear out that conclusion. He 
concludes, therefore, that yardmas- 
ter disputes are not included within 
the jurisdiction of the First Division, 
but rather within the “catch-all” 
jurisdiction of the Fourth. 

Mr. Justice FRANKFURTER dissent- 
ed on the ground that judicial review 
seemed no more appropriate than 
in the Switchmen’s Union case. 

The case was argued by Mr. V. C. 
Shuttleworth for Order of Railway 
Conductors, by Mr. Anan Raymond 
for Railway Yardmasters and by Mr. 
Douglas T. Smith for carrier mem- 
bers of First and Fourth Divisions. 

D. 


Government Contracts—lInterest on 
Claims—Just Compensation 
United States v. Thayer-West Point 
Hotel Company, 91 L. ed. Adv. Ops. 
421; 67 Sup. Ct. Rep. 398; U. S. Law 
Week 4163 (No. 106, decided Janu- 
ary 20, 1947). 

The Hotel Company leased land at 
the West Point Military Academy 
and erected a hotel theré as author- 
ized by an Act of Congress. The con- 
tract with the Government, under 
which the arrangements were carried 
out, provided for the payment of 
“just compensation” to the company 
for the building and appurtenances 
if the Government took the hotel over 
for any reason as it did on March 10, 
1943. The War Department and the 
Hotel Company being unable to 
agree on the terms of the “just com- 
pensation”, suit was brought by the 
Company in the Court of Claims 
where judgment was entered for a 
certain amount plus interest from 
March 10, 1943 to date of payment. 
Section 177 (a) of the Judicial Code 
provides that no interest shall be al- 
lowed on any claim unless upon a 
contract expressly stipulating for in- 
terest. The United States applied for 
certiorari which was granted. The 
Supreme Court reversed that part of 
the decision of the court of claims 
which provided for interest. Mr. Jus- 
tice MurpHy delivered the opinion 
of the Court. 


In reply to the contention of the 
Hotel Company that since “just com- 


pensation” in eminent domain cases 
has been held to include interest, 
that term should be so interpreted 
in this contract, Mr. Justice MurpPHy 
The 


term “just compensation” is not a 


declares, ““We cannot agree”. 


“term of art” so far as interest is con 
cerned “in the absence of constitu 
tional connotation.” He points out 
that the parties could have stipu- 
lated for interest or the Congress 
could have provided for it by statute. 
No such provision being present 
here, Section 177 (a) of the Judicial 
Code cannot be overridden by an 
equivocal use of the term “just com- 
pensation”. 

The case was argued by Mr. Oscar 

H. Davis for United States, and by 
Mr. Ernest J. Ellenwood for the 
Hotel Company. 
U.S. vy. Rayon Importing Co., 91 L. 
ed. Adv. Ops. 466; 67 Sup. Ct. Rep. 
601; U. S. Law Week 4182 (Nos. 94 
and 96, decided February 3, 1947). 

This case like U.S. v. Thayer-West 
Point Hotel Co., reviewed above, in- 
volves the impact of Section 177 (a) 
of the Judicial Code on the power of 
the Court of Claims to award inter- 
est in a judgment against the United 
States. In 1937 the Customs Court 
found that tax refunds aggregating 
about $400,000 were due two rayon 
importing firms, dissolved in 1930 
and 1935, and checks were issued to 
those companies. The respondent 
here had been incorporated to take 
over the assets of those two other 
companies in 1930 and had itself 
been dissolved in 1931. After the de- 
cision in the Customs Court, the Col- 
lector not knowing to whom the 
checks rightfully belonged, deposited 
them with the General Accounting 
Office pursuant to law. In 1943, hav- 
ing been unable to prove to the 
Comptroller General’s satisfaction 
who should get the money all three 
companies brought suit in the Court 
of Claims and the respondent was 
declared to be entitled to the total 
fund with 6% interest from a cer- 
tain date. Writs of certiorari were 
granted by the Supreme Court on pe- 
tition of the United States to review 
the action of the Court of Claims in 
awarding interest, and, on a cross- 
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p tition of the Rayon Co., urging 
that imterest from an earlier date 
should have been awarded. The Su- 
preme Court reversed the judgment 
of the Court of claims to the extent 
that it included an award of interest 
and dismissed the writ of certiorari 
issued to the Rayon Co. 

Mr. Justice Murpuy delivered the 
opinion of the Court. He declares 
that Section 177 (a) of the Judicial 
Code prohibits the award of any in- 
terest in this case. There being no 
contractual or statutory provision 
for interest in this case, the Court of 
Claims cannot award interest even 
though the equities are with the re- 
spondent and even though the claim 
here was a pre-existing judgment. 
“Only Congress can take the neces- 
sary steps to waive the immunity of 
the United States from liability for 
interest on unpaid claims.” And, he 
declares, Section 177 (a) is a complete 
prohibition covering all types of 
claims, including those arising out of 
pre-existing judgments. 

The case was argued by Mr. Sam- 
uel D. Slade for the U.S., and by 
Mr. Joseph M. Proskauer for the 
Rayon Company. ‘Bs 


Federal Employers’ Liability Act— 
Application of Doctrine of res Ipsa 
Loquitur 

Tesionowski v. Boston & Maine RR. 
Co., 91 L. ed. Adv. Ops. 355; 67 Sup. 
Ct. Rep. 401; U.S. Law Week 4159 
No. 88, decided January 13, 1947). 


This case was brought by the ad- 
ministratrix of a deceased railroad 
employee who was killed while act- 
ing as a brakeman, switching cars. 
[he brakeman was in charge of 
throwing the switch and signaling 
the engineer at the time of the acci- 
dent, and there was evidence from 
which it might be inferred that he 
threw the switch negligently so as to 
cause a derailment. And a derail- 
ment occurred; but it might also 
have been caused by some defect in 
the mechanism. The brakeman was 
found dead on the track after the 
accident. The District Court in- 
structed the jury that it might infer 
negligence on the part of the defend- 
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ant from unusual happenings grow- 
ing out of conditions under the de- 
fendant’s control. It referred to this 
rule under the name of res ipsa lo- 
quitur, and proceeded to instruct the 
jury that the doctrine could not ap- 
ply if causes other than the negli- 
gence of the defendant might have 
caused the accident unless the plain- 
tiff proved, by preponderance of 
evidence, that were 
excluded. 

The Circuit Court of Appeals re- 
versed because it was of the view that 
the doctrine of res ipsa loquitur 
could not apply because the defend- 
ant did not have exclusive control of 
the thing causing the injury. 

On certiorari the Supreme Court 
reversed the ruling of the Court of 
Appeals. Mr. Justice BLack deliv- 
ered the opinion, which states that 
the Court of Appeals unduly restrict- 
ed the doctrine of res ipsa loquitur, 
and that “the question here really is 
not whether the application of the 
rule relied on fits squarely into some 
judicial definition, rigidly construed, 
but whether the circumstances were 
such as to justify a finding that this 
derailment was a result of the de- 
fendant’s negligence. We hold that 
they were.” 

The case was argued by Mr. 
Thomas C. O’Brien for the adminis- 
trator and by Mr. Francis P. Garland 
for the railroad. H. 


those causes 


Federal Procedure—Rules 6 and 
25 (a) FRCP—Substitution of Parties 
—Extension of Time 

Anderson v. Yungkau, 91 L. ed. Adv. 
Ops. 349; 67 Sup. Ct. Rep. 428; U.S. 
Law Week 4149. (No. 87, decided 
January 13, 1947). 


This opinion decides seven cases 
brought to the Supreme Court by 
petition for certiorari. They all in- 
volved claims against stockholders of 
an insolvent bank. A similar case 
“‘wended its way through the courts”. 
In that case the liability of the stock- 
holders for the bank assessment was 
sustained. During the eight years of 
litigation there involved,  stock- 
holders in the seven cases died. Ex- 
ecutors of their estates were ap- 








pointed. The petitioner Anderson 
was receiver of the bank. Through 
no fault of his he failed to learn of 
the death of these defendants until 
more than two years later. Upon 
learning of them he promptly moved 
to revive the action against the ex- 
The district court denied 
the motion and dismissed the action 
as to the deceased stockholders. The 
Circuit Court affirmed. Certiorari 
was allowed because the case in- 
volved important questions as to the 
Federal Rules of Civil Procedure. 
The Supreme Court affirmed. 

The opinion of the Court was de- 
livered by Mr. Justice DouGLas. 

The opinion cites the material 
parts of the applicable rules. 

Rule 25 says in part, “If a party 
dies and the claim is not thereby ex- 
tinguished the court within two years 
after the death may order substitu- 
tion of the proper parties. If substi- 
tution is not so made, the action shall 
be dismissed as to the deceased party. 

Rule 6 (b) deals with the power of 
the Court on motion and at his dis- 
cretion to enlarge the time fixed for 
the performance of any act if the 
failure to perform it was “the result 
of excusable neglect” but excepting 
enlargement of time for application 
for new trial or for taking an appeal. 

Receiver Anderson urged his right 
in the exercise of judicial discretion 
to substitute the executors of the 
deceased stockholders after the ex- 
piration of the two year period be- 
cause of excusable neglect. 

The opinion points to the lan- 
guage of the two rules in support of 
its decision. It declares that the 
word “‘may” is permissive and the 
word “shall” is “the language of 
command”; that the court was not 
compelled to enlarge the time for 
substitution of parties; but that, he 
was compelled to order the dismissal 
of the action as to deceased parties 
after the expiration of two years. In 
summarizing its holdings in the lan- 
guage of those rules, it is said that 
“Rule 25(a) operates both as a 
statute of limitations on revivor and 
as a mandate to the court to dis- 
miss” an action not revived within 
the two-year period. It is also 


ecutors. 
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declared that “Rule 6 (b) should 
not be construed to override an ex- 
press direction of action to be taken 
by the court.” 

The Cuter Justice and Mr. Justice 
ReEp took no part in the considera- 
tion or decision of this case. 

Mr. Justice RuTLEDGE delivered a 
dissenting opinion in which Mr. Jus- 
tice BuRTON joined. 

The dissenting opinion is based on 
the idea that the period of discretion 
established by Rule 6 is not confined 
to the two-year period but that it 
extends to all matters except the time 
for a motion for new trial and for 
taking an appeal, those matters hav- 
ing been specifically excluded from 
later extension of time. 

The case was argued by Mr. Robert 
S. Marx for Anderson, and by Mr. 
LeWright 
tors. a. 


srowning for the Execu- 


Military Law—Distinctions Between 
Discharge from the Army and Dis- 
charge from the Draft—Declaratory 
Judgment 

Patterson v. Lamb, 91 L. ed. Adv. 
Ops. 424; 67 Sup. Ct. Rep. 448; U. S. 
Law Week 4178. (No. 229, decided 
January 20, 1947). 

A draftee inducted into military 
service at end of World War I, under 
orders of his local board never ac- 
cepted or received by the Army and 
cancelled by the local board, was 
discharged “from the draft” as dis- 
tinguished from a “discharge from 
the Army”. 

The case was argued by Mr. Fred- 
erick Bernays Wiener for Patterson 
and by Mr. Roger Ross for Lamb. B. 


Emergency Price Control—Persons 
Entitled to Review of Order of Price 
Administrator 

Parker vy. Fleming, 91 L. ed. Adv. 
Ops. 395; 67 Sup. Ct. Rep. 63; U. S. 
Law Week 4176 (No. 80, decided 
January 20, 1947). 

The petitioners are tenants in a 
New York apartment house whose 
landlords applied for a certificate 
from the New York Area Rent Direc- 
tor authorizing eviction proceedings 
in a state court: The certificate is to 
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issue upon a finding by the Director 
that 
would impose substantial hardship 
upon the landlords. The Director 
refused to, issue the certificate, and 
the Regional Director affirmed. How- 
ever, on protest by the landlords, the 
Price Administrator reversed and or- 
dered the certificate issued. A pro- 
test by the tenants was dismissed by 
the Price Administrator and they 


failure to authorize eviction 


sought relief in the Emergency Court 
of Appeals, on the ground that 
the order was unlawful, arbitrary 
and capricious. That Court dismissed 
on the ground that the tenants were 
not “subject to” the Administrator’s 
order, as required by the Act. 

On certiorari the Supreme Court 
reversed. Mr. Justice BLAcK delivered 
the opinion of the Court. The opin- 
ion recognizes that it is the policy 
of the Act to impose limitations on 
the classes entitled to judicial review 
of the Administrator’s general regu- 
But the Court 
concludes that a person “‘subject to” 
an order of the Administrator means 
a person immediately, substantially 
and adversely affected by the order, 
whether it requires or prohibits ac- 
tion by him. Under this standard the 
tenants here are held entitled to a 
review of the challenged order. 

The Cuter Justice, Mr. Justice 
FRANKFURTER and Mr. Justice Bur- 
ron dissented. 

The case was argued by Mr. Alex- 
ander Pfeiffer for the tenants and by 
Mr. Carl A. Auerbach for the Tem- 
porary Controls Administrator. H. 


lations and orders. 


Criminal Law—Right to Aid of Coun- 
sel on Arraignment and Trial for 
Murder 

DeMeerleer vy. Michigan, 91 L. ed. 
Adv. Ops. 471; 67 Sup. Ct. Rep. 596; 
U.S. Law Week 4202 (No. 140, de- 
cided February 3, 1947). 

Certiorari was allowed for the re- 
view of a judgment of the Supreme 
Court of Michigan affirming a con- 
viction for murder in the first degree 
and a sentence of life imprisonment. 

The following quotation from per 
curiam the Supreme 
Court tells the whole story: “Here a 
seventeen year old defendant con- 


opinion of 


fronted by a serious and complicated 
criminal charge was hurried through 
unfamiliar legal proceedings with- 
out a word being said in his defense. 
At no time was assistance of counsel 
offered or mentioned to him, nor 
was he apprised of the consequences 
of his plea. Under the holdings of 
this Court, petitioner was deprived 
of rights essential to a fair hearing 
under the Federal Constitution.” 
The case was argued by Mr. David 
W. Louisell for DeMeerleer, and by 
Mr. Edmund E. Shepherd for Michi- 
gan. 7, 


Railroads—Land Grant Rates—Re- 
lease and Settlement of Claims Un- 
der Act of 1940 

Santa Fe Pacific Railroad 
Company, 91 L. ed. Adv. Ops. 457; 
67 Sup. Ct. Rep. 544; U. S. Law Week 
4197 (Nos. 97 and 98, decided Feb- 
ruary 3, 1947). 

With the development of rail- 
roads throughout the South and 
West during the first half of 
the Nineteenth Century large land 
grants were made by the United 
States to the railroads to encourage 
the construction of their lines of 
road. In connection with the land 


Krug v. 


grants certain concessions were made 
to the Government by the railroads 
whereby the Government was enti- 
tled to free transportation of its 
goods and personnel. As affected by 
judicial decisions and subsequent 
legislation land grant railroads trans- 
ported for the Government at one- 
half the commercial rates. In 1940 an 
Act of Congress was passed permit- 
ting the land-grant roads, on com- 
pliance with certain conditions, to 
charge the full commercial rates, ex- 
cept for transportation of military 
and naval freight and _ personnel. 
Among the conditions to be com- 
plied with was one requiring the 
execution of a release by the railroad 
of claims against the Government. 
It covered any land claims the road 
might have against the Government. 

The carrier here executed the re- 
quired release in the statutory lan- 
guage, claiming, however, that nei- 
ther the statute nor the release ex- 
tended to certain claims it had to 
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ol tain certain so called lieu-lands by 
virtue of Acts of 1874 and 1904 and 
ntractural exchanges. The carrier 
d the Secretary of the Interior to 
compel him to pass on its application 


( 


/ 


grants, notwithstanding the re- 


ise. The District Court dismissed 


the merits, holding that the re- 
1940 barred the 
claims. The Court of Appeals for the 


ise and Act of 


* The following jurisdictions will 
clect a State Delegate for a three- 
vear term beginning at the adjourn- 
ment of the 1947 Annual Meeting 
and ending at the adjournment of 
the Annual Meeting in 1950: 

Alabama 

California 

Florida 

Hawaii 

Kansas 

Kentucky 

Massachusetts 

Missouri 

New Mexico 

North Carolina 

North Dakota 

Pennsylvania 

Tennessee 

Territorial Group 

Vermont 

Virginia 

Wisconsin 
Election will be held in the State of 

Missouri 

for State Delegate to fill the vacancy 
in the term expiring at the Adjourn- 
ment of the 1947 Annual Meeting. 

Election will be held in the State of 

Wyoming 

for State Delegate to fill the vacancy 


Review of Supreme Court Decisions 


District of Columbia reversed. On 
certiorari the Supreme Court re- 
versed the latter ruling. Mr. Justice 
BLack delivered the opinion, which 
holds that the historical background 
and the terms of the Act of 1940 
make inescapable the conclusion that 
the present claims are covered by the 
Act. ‘All the Acts here involved, ... 
relate to a continuous stream of in- 









terrelated transactions and contro- 
versies, all basically stemming from 
one thing: the land grants. We think 
Congress wrote finis to all these 
claims for all railroads which ac- 
cepted the Act by executing releases.” 
The case was argued by Mr. Fred- 
erick Bernays Wiener for the Gov- 
ernment and by Mr. Lawrence H. 
Cake for the railroad. H. 


Notice by the Board of Elections 


in the term expiring at the adjourn- 
ment of the 1948 Annual Meeting. 

State Delegates elected to fill va- 
cancies take office immediately upon 
their 
Nominating petitions for all State 


the certification of election. 
Delegates to be elected in 1947 must 
be filed with the Board of Elections 
not later than April 25, 1947. Forms 
of nominating petitions for the three- 
year term, and separate forms of 
nominating petitions to fill vacancies 
Head- 
quarters of the American Bar Asso- 
ciation, 1140 North Dearborn Street, 


Chicago 10, Illinois. Nominating peti- 


may be obtained from the 


tions must be received at the Head- 
quarters of the Association before the 
close of business at 5:00 P.M. on 
April 25, 1947. 

Attention is called to Section 5, 
Article VI of the Constitution which 
provides: 

Not less than one hundred and fifty 
days before the opening of the annual 
meeting in each year, twenty-five or 
more members of the Association in 
good standing and accredited to a State 
(or the territorial group) from which 
a State Delegate is to be elected in that 
year, may file with the Board of Elec- 
tions, constituted as hereinafter pro- 
vided, a signed petition (which may be 


in parts), nominating a candidate for 
the office of State Delegate for and 
State (or the territorial 


from such 


group). 

Only signatures of members in 
good standing will be counted. A 
member who is in default in the 
payment of dues for six months is 
not a member in good standing. Each 
nominating petition must be accom- 
panied by a typewritten list of the 
names and addresses of the signers 
in the order in which they appean 
on the petition. 

Additional 
after a petition has been published 


signatures received 
will not be printed in the JOURNAL. 
Special notice is hereby given that 
no more than fifty names of signers 
to any petition will be published. 
3allots will be mailed to the mem- 
bers in good standing accredited to 
the States in which elections are to 
be held within thirty days after the 
time for filing nominating petitions 


expires. 


BOARD OF ELECTIONS 


Edward T. Fairchild, Chairman 
William P. MacCracken, Jr. 
Harold L. Reeve 
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aWYCTS 


in the 





James Byron 
McCORMICK 





® On July | an Arizona lawyer who 
has practised law in several States 
and has lately represented Arizona 
in the House of Delegates will be- 
come the President of the University 
of Arizona. 

McCormick was born in Emden, 
Illinois, on the last day of February 
in 1895. He was educated at Western 
Military Academy, Illinois Wesleyan 
University (LL.B.), University of 
Southern California (LL.M.), and 
Duke University (SJD). Admitted 
to the Illinois Bar in 1916, he prac- 
tised law in Emden for ten years. 


In 1926 he was admitted to the 
Colorado Bar, but went on to 
Arizona. He became a member of 


the Faculty of Law at the University 
of Arizona, in Tucson, in 1926 and 
became Dean of the College of Law 
in 1938. In 1934 he was admitted 
to the Arizona Bar. 

Dean McCormick has been a mem- 
ber of our Association since 1928 
and has been active in its work, as 
well as in the Arizona Bar Associa- 
tion and in civic activities in Tucson 
and his adopted State. 
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Wallace 
Humphrey 
WHITE, Jr. 


" The change in party control of 
the Congress has placed seasoned law- 
yers in the majority leadership in 
each the and the 
In the Senate, the floor leader of the 
new majority team is WHITE of 
Maine, whose father was a successful 
lawyer before him. 


Senate House. 


The new spokesman has been in 
Washington a great deal of his adult 
life. He first came to the Nation’s 
capital at the turn of the century, 
as assistant clerk of the Senate Com- 
mittee on Commerce, and later as 
secretary to the President pro tem. 
of the Senate, William P. Frye, of 
Maine. WHITE came to Congress in 
1917 and served in the lower House 
until his election to the Senate in 
1931. The Pine Tree State now has 
a habit of re-electing him. 

WHITE was born in Lewiston, a 
small manufacturing city in the 
“interior” of Maine, in 1877, and 
was graduated from Bowdoin Col- 
lege in 1899. He studied law at Co- 
lumbia University and with the 
firm of Cotton and White, Washing- 
ton, D. C. He was admitted to the 
District of Columbia Bar in 1902 and 
to the Bar of Maine in 1903. He 
began the practice of law in Lewiston 
with the firm of White and Carter, 
which was headed by his father, and 
gained a background of all-around 
experience in law. 

While serving in the House of 
Representatives, he became Chair- 
man of the Committee on Merchant 
Marine and Fisheries, important to 
his native State. He has represented 
his country at many international 
conferences, particularly as to wire- 





less telegraphy, radio, other forms of 
communication, and safety at sea. 
His home is now in Auburn, across 
the river from Lewiston. 

His thirty years in the National 
legislature have given this lawyer a 
grasp of the parliamentary processes 
and a sure-footed skill in accomplish- 
ing legislative action. He has no il- 
lusions that he need bear the brunt 
of the “heavy firing” when contro- 
being debated. 
Then his “big artillery’ is often 
into action. When there is 
need for holding his party majority 


versial issues are 


moved 


together and accomplishing legisla- 
tion with a disciplined dispatch, he 
does effective work. 


Charles 
Abraham 
HALLECK 


®" The Majority Floor Leader in the 
House of Representatives is a vigor- 
ous, earnest, hard-working Hoosier 
lawyer, who has been in Congress 
since 1935. 

HALLECK was born in La Motte, 
Indiana, in 1900. He took his A.B. 
degree cum laude at the University 
of Indiana in 1922 and led his class 
in its Law School in 1924. Admitted 
to the Indiana Bar in that year, he 
began the practice of law in Rens- 
selaer, which is still his home. Dur- 
ing World War I, he had served in 
the Infantry. In Congress, he soon 
made his influence felt, and was an 
outstanding figure in the long-time 
minority. He repulsed efforts to elect 
him to the Senate; he preferred to 
stay in the House and become Ma- 
jority Leader. Now he has done just 
that. Meanwhile, this graying, curly- 
haired, gracious debater has risen 
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to place and power in National poli- 
tics and in National conventions of 
his party. 

HALLECK has long shown a keen 
interest in the work and problems 
ol the profession of law. He has been 
a member of the American Bar Asso- 
ciation since 1940, has attended its 
meetings, and has given support and 
advice as to various of its legislative 


objectives. 





® During critical days in March, 
when the eyes of the world were on 
men in Moscow and the Security 
Council at Lake Success was unable 
to make headway for international 
control of atomic energy and policy- 
makers of the United States were con- 
sidering the withdrawal of American 
willingness to share the secrets of the 
bomb in return for the setting up of 
effective controls, the rotation sys- 
tem brought into the presidency of 
the Council one of the experienced 
and trusted diplomats of the Ameri- 
cas, a seasoned Brazilian lawyer who 
was well known to Secretary Mar- 
shall and had been an influential 
factor in exemplifying in this hemi- 
sphere the practicability of the organ- 
ized cooperation which The United 
Nations seeks to extend to the World 
at large. 

If American lawyers and other 
citizens are to understand what is 
taking place in the world and to 
make their contribution to the devel- 
opment of international law and or- 
ganization as the best hope for peace, 
our readers need to acquaint them- 
selves with the careers and personali- 
ties of the lawyer-leaders of other 
ands, whose courses of action are 
bound to affect so much our own law 
ind lives. “Lawyers in the News” 





tells of significant personalities from 
month to month, for this reason. 
ARANHA was born in Alegrete, in 
the State of Rio Grande de Sul, in 
1894. After taking his degree as Bach- 
elor of Juridical and Social Sciences 
and continuing his legal studies, he 
became a Professor in the 
School of Porto Alegre. He started 
his public career as Mayor of his 
native town in 1925. 
elected as its Representative in his 
State Legislature. In 1928 he became 
Federal Representative for the State 
of Rio Grande de Sul, then Secretary 
of the Interior of his State, and its 


Law 


Later he was 


Acting Governor in 1930. 

One of the militant leaders of the 
“Vargas Revolution” in Brazil, in 
1930 he was made the Minister of 
Justice and Interior, upon its suc- 
cess, and Minister of Finance in 1931. 
In 1934 he became majority leader 
of the Constituent Assembly and 
member of the Commission which 
prepared the draft Constitution. To- 
wards the end of 1934 he was ap- 
pointed Brazilian Ambassador to 
Washington, where he served until 
recalled in 1938 to become the Min- 
ister for External Relations, a post 
which he resigned in 1944. 

Behind these formal details of his 
career, there are dramatic stories of 
a lawyer’s courage and flaming spirit, 
which led him to risk death often, in 
battling for republican government 
and honest elections in Brazil. Cham- 
pionship of the things in which a law- 
yer believed did not then mean pay- 
ing dues, passing resolutions and 
making speeches. ARANHA had often 
to fight literally, in order to advance 
his objectives for his country. 

The end of the road seemed to 
have come for him when, in 1944, he 
supported General Vargas’ losing 
candidate in the election which was 
won by President Eurico Gaspar 
Dutra. So he retired from office, but 
many of the reforms for which he 
had struggled seemed to find ac- 
ceptance. 

ARANHA’s actions in the interna- 
tional field have always been marked 
by a keen sense of the importance of 
Pan-American solidarity and by an 
untiring devotion to the Allied 


Lawyers in the News 





cause. When General Marshall went 
to Brazil in 1939 to seek air bases in 
anticipation of war, he went first to 
ARANHA, whom he had known in 
Washington. It was under ARANHA’S 
guidance as Minister for External 
Relations that Brazil took part in the 
first and second Consultative Meet- 
ings of Ministers of External Rela- 
tions of the American Republics, 
which defined the Pan-American 
policy during the early stages of the 
war. As the head of his country’s 
Delegation to the third Consultative 
Meeting of the Ministers of External 
Relations of the American Repub- 
lics, in Rio de Janeiro soon after the 
Japanese attack on Pearl Harbor, he 
played a decisive part in working out 
the recommendation for the collec- 
tive severance of diplomatic rela- 
tions with the Axis Powers. His polli- 
cy of close cooperation with The 
United Nations was chiefly responsi- 
ble for Brazil’s declaration of war 
against Germany and Italy in Au- 
gust of 1942. He has been a cham- 
pion of the smaller Nations and has 
mediated some of their disputes. 

Early in January of this year, he 
came to the United States to address 
the Institute of the Cleveland Coun- 
cil of Foreign Affairs, at which Sec- 
retary Byrnes and Senator Vanden- 
berg expounded an “un-partisan” or 
bi-partisan foreign policy for Ameri- 
ca. When Dr. Pedro Leao Velloso, 
Brazilian representative on the Se- 
curity Council, died in January, Dr. 
Raoul Fernandez, the Foreign Min- 
ister, cabled to urge ARANHA as a pa- 
triotic duty to accept appointment 
as successor. Although a leader of the 
opposition party, ARANHA replied 
that the grounds of the request left 
him unable to refuse to serve “for a 
few months”. 

ARANHA regards the success and 
solidarity of the Pan-American union 
as precedent for the future of The 
United Nations. “The continental 
order will facilitate the functioning 
of the world system,” he says. “The 
contribution of America in the field 
of international organization cannot 
be disregarded if we want to build 
a durable structure of peace. Under 
this aspect, the statesmen who are to- 
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Lawyers in the News 


day endeavoring to develop a world 
organization have a great deal to 
learn from the experience of America. 

“This continent, which in the do- 
main of public internal law has 
given to the world the federation, 
offers in the international field the 
example of an association of free 
peoples—the Pan American Union. 
Those conceptions were and are 
based on persuasion and have abol- 
the 
has therefore anticipated the inter- 


ished need for force. America 


national organization of the future.” 

The March of the Se- 
curity Council is a member of the 
Society of International 


President 


srazilian 
Law and has received honorary de- 
grees in law from Yale and Colum- 
Universities. 


bia 


John J. 
McCLOY 





® For “the office to seek the man” 
for many months and “the man” to 
“the 
office” and the institution itself be- 


insist on many changes in 
fore he would accept it, is said to 
be unusual in Washington experi- 
ence. The phenomenon may be due 
to the fact that the object of the 
pursuit is a lawyer who has been 
trying his best to get and keep out 
of office. 

McCoy a member of 
our Association since 1931. He was 
Assistant Secretary of War during 
World War II and did a lawyer-like 
job. He seemed to be a queer kind 
of a public official for those times; he 
didn’t seem to have any theories at 
all—just wanted to find out how to 
get his jobs done. At first oppor- 
tunity, when the war ended, he re- 
signed, and resumed the practice of 
law in the Tweed-Milbank firm, 
New York City, resisting all pres- 
back to 


has been 


come 


sures to stay -on or 
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Washington. When Eugene Meyer 
withdrew in December from his tem- 
porary acceptance of the presidency 
of the World Bank for International 
Development, the twelve-Nation di- 
rectorate and President Truman 
whipped up their efforts to induce 
McC toy to succeed him. He refused 
it repeatedly. 

This lawyer has not been averse to 
becoming President of the World 
Bank. He was dead against becom- 
ing President of the kind of a World 
Bank some folks had planned that 
this one would be. McCoy thought 
it should be a bank, ‘not a Christ- 
mas tree’’, not a source gf quick and 
easy billions of dollars for collectivist 
Governments whose prostrate econ- 
omies and spending policies make 
Of 


course, it will be mostly the money 


them poor commercial risks. 
from American taxpayers that will 


be loaned, to the extent of many 
billions of dollars. Perhaps strange- 
ly, McCoy did not want to lend 
except on terms which will leave 
American bankers and investors will- 
ing to buy the Bank’s debentures, 
to enable more loans. Perhaps more 
strangely still, he did not think that, 
as a well-trained lawyer, he knew 
very much about the banking busi- 
ness. He actually insisted that ex- 
perienced and conservative bankers 
be put in “key” posts in the World 
Bank, to the exclusion of men who 
knew much about spending but less 
Such 
unorthodox ideas naturally were a 


about banking than he did. 


rude shock to any “eager beavers” 
who looked on the Bank as a diplo- 
matic football or hand-tool, and as 
the ready outlet for “lending and 
spending” throughout the world. 
All this was most unconventional. 
A “top-flight” business or profes- 
sional man who is offered a Wash- 


ington job is supposed to take it 
“as is” or to say “no” if he does not 
like the “strings” on it and the staff 
—not to try to remake the job and 
the institution. At rate, the 
more often this lawyer refused the 
office, and the more pointedly he 


any 


stated the reasons for his refusal and 
the conditions of his possible accept- 


ance, the stronger the pressures 








became for meeting his terms. 
Now comes the still more paradox. 
ical part. After he had decided to 
accept, open-mindedly, he concluded 
that in the parlous state of the world 
the Bank was bound to take interna- 
tional relationships into account in 
some of its financing. It is said that 
this led to refusals by some barkers 
he wanted as officers, but wasn’t his 
angle what you would expect of a 
conscientious flexible lawyer? 


Raymond E. 
BALDWIN 


Connecticut 


eA 


skillful 
member of 


lawyer, 
our Association since 
1928 and keenly in sympathy with 
its work, rose to National promi- 
nence and a characteristically unof- 
fending leadership when on March 
6, as one of the newcomers to the 
United States, he 
penned in long-hand a short and 
simple letter to Senator Eugene D 
Millikin, the Colorado lawyer (33 
A.B.A.]. 
the Republican Conference of Sena- 
tors under the Legislative Reorgani- 
zation Act of 1946. 

BALDWIN’s letter was so brief that 
it can as well be quoted as sum- 


Senate of the 


272) who is Chairman ol 


marized: 

We, the undersigned, freshmen 
Senators, feel that we would be greatly 
aided by more frequent conferences 
of Senators on the major program ol 
the Republican party and we believe 
that such conferences would help 
toward greater unity and understand 
ing, and consequently greater expedi 
tion in the enactment of our legislative 
program. 


In addition to the signature of 
its author, the letter was signed by 
fifteen other “freshmen” of the Sen- 
ate’s slender Republican majority. 
As shown by the list, several of them 
are lawyers and three of them active 
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members of our Association (the 
years in which they became members 
being shown in parenthesis) : 

InvING M. Ives, former Speaker of 

New York State Assembly; 

JoHN J. WiLLiAMs, Delaware; 

leNRY C. DworsHAk, Idaho, former 
Representative; 

\\. E. JENNER, Indiana; 

JoHN S. Cooper, Kentucky, former 

State Circuit judge; 

EpwARD J. THye, Minnesota, former 

Governor; 

J\Mes P. Kem, (1922), Missouri; 
ZaLEs N. Ecron, Montana; 
GEORGE W. MALONE, Nevada, former 

State Engineer; 

JoHN W. Bricker, (1925), Ohio, for- 
mer Governor; 

EDWARD S. MARTIN, (1946), Pennsyl- 
vania, former Governor; 

\RTHUR V. Watkins, Utah; 

Harry P. Cain, Washington, former 

Mayor of Tacoma; 

JosePpH R. McCartuy, Wisconsin, 
former State Circuit Court judge; 
RALPH E. FLANDERS, Vermont. 

The response from elders of the 
Senate was immediate and assuring. 
Sessions of the Republican Confer- 
ence were initiated. Although the 
membership of the Republican 
Policy Committee was filled to the 
maximum permitted by the law, two 
freshmen” Senators were admitted 
to sit without vote. “Freshmen” were 
taken “on the team”, as to various 
natters of legislative draftsmanship. 
(he seniors said that BALDWIN had 
suggested only what they had wanted, 
all along. 

To win his major point without 
inflicting wounds is regarded by his 
triends as typical of BALDWIN’s work 
as a lawyer and public servant. He 
Rye, Westchester 
County, New York, in 1893. He was 
graduated from Wesleyan University 
in 1916 and the Yale Law School 
in 1921. He enlisted in the Naval 
Reserve in April of 1917, was com- 


was born in 


missioned an ensign in the Navy in 
February of 1918, and served over- 
seas on the famed destroyers Talbot 
and Badger. 

Admitted to the Bar of Connecti- 





cut in 1921, he became a law clerk 
in New York for awhile, and then 
practiced law in New Haven and 
later in Bridgeport. He was prosecu- 
tor and judge of the Town Court 
of Stratford, member of the State 
Assembly, and then Governor for 
two terms (1939-41 and 1943-45.) In 
1946 he was elected to the Senate. 
Meanwhile, he had been active in 
the practice of and had a 
notable practice and experience. His 
Stratford 
Bridgeport. 


law, 


home is in and his law 
office in His 
think that this lawyer has a future 


friends 


in the Senate and in the National 
affairs of his party. 


Cody 
FOWLER 


=" A member of the Board of Gov- 
ernors and of the House of Dele- 
gates as State Delegate from Florida 
was “in the news” in that State in 
February, when the NLRB unani- 
mously dismissed all of the charges of 
“unfair labor practices” which had 
been filed against the Morning 
Times and the Evening Independ- 
ent, the two newspapers in St. Peters- 
burg, Florida, by the International 
Typographical Union (AF of L). 
As associate counsel with Thurman 
Arnold, formerly of the Department 
of Justice, FowLER had tried the case 
before the NLRB’s Trial Examiner 
and had participated in the appeal 
to the NLRB from the adverse find- 
ings and recommendations. 

Because of the importance of the 
issues raised and the one decided, the 
decision of the NLRB in favor of 
the accused newspapers attracted at- 
tention throughout the country and 
was commented on in Committee 
hearings of the Congress. The Union 


Lawyers in the News 





made many demands as to wages and 
working conditions. As to various of 
the demands, Nelson P. Poynter, the 
owner and publisher, maintained 
that they would impose impossible 
costs on these small newspapers, in 
that the Union’s “make-work” rules 
called for pay for which no work 
was done. The Union refused to ne- 
gotiate or arbitrate what they said 
were “general rules’ of the Union. 
Concededly the employer had been 
extremely “progressive and liberal” 
in his support of the Wagner Act 
and in his attitude toward organ- 
ized labor and the ITU; he operated 


“union shops”. 


When the ITU 
‘‘struck’’ the 
plants on Novem- 
ber 20, 1945, Pub- 


lisher Poynte1 


and Messrs. Ar- 
NOLD and _ Fow- 
LER for him, as- 


serted before the 
NLRB that the 
union’s efforts to 





Thurman ARNOLD 
impose big-city rules and wage scales 
on these small-city newspapers would 
destroy their ability to publish and 
so would deprive St. Petersburg and 
vicinity of an independent local 
press. The ITU had accused Poynter 
of violating the Wagner Act by “re- 
fusing to bargain” with the union. 
The NLRB ordered a hearing in 
1946 on the charges. Meanwhile, 
the two papers had kept going, 
through organizing a combined 
“open shop” composing room, and 
thereby replacing the “economic 
Lowell Mellett, of Wash- 
ington fame, came down to assist the 
publisher in resisting the claimed 
challenge to a free press. 

The NLRB did not pass on this 
vital issue. Instead, its over-ruling of 
its Trial other 
grounds which were heralded as a 
departure from its previous attitude. 
Although the Board said that “the 
Wagner Act imposes no affirmative 
duty to bargain upon labor organi- 
zations”, the NLRB held that the 
charge that the publisher had not 
bargained in good faith could not 


strikers’. 


Examiner was on 


April, 1947 * Vol. 33 369 


18 





































































































18 


eum Lawyers in the News 








be upheld because the Union’s fail- 
ure to do so on its own part makes 
it impossible to test the employer's 
good faith. In effect, a union which 
refuses to bargain or arbitrate was 
denied standing to claim that the 
employer did not act in good faith 
in the latter’s efforts to negotiate or 
arbitrate. 


Zechariah 
CHAFEE, JR. 





" A former Rhode Island lawyer, 
teacher of law at Harvard since 1916, 
member of our Association since 
1934, and valiant champion of many 
forward-looking causes, delivered in 
Chicago in February the Walgreen 
Foundation Lectures on ‘“Govern- 
ment and the Press in Normal 
Times”. Because of his authoritative 
standing as an exponent of frecdom 
of communication, his expression of 
views commanded widespread at- 
tention. 

His thesis was that liberty of the 
press is placed in jeopardy as soon 
as any officer or agency of govern- 
ment—or of any “pressure group”, 
for that matter—tries to compel, di- 
rectly or indirectly, what shall be 
published in or omitted from any 
newspaper. He added that any judge 
or official who undertook to dis- 
place an editorial staff and write or 
dictate a newspaper would do a 
miserable job, even if the First 
Amendment of the Constitution were 
construed so as not to stop him. 

CuaFEE analyzed current proposals 
that the Government take action to 
lessen the concentration of power in 
the communications industries — 
newspapers, magazines and radio 
stations — but expressed doubt that 
evils growing out of any such con- 
centration could be cured by strong 





370 American Bar Association Journal 


doses of the Sherman Anti-Trust 
Act. 

“What assurance do we have that 
the Sherman Act can do more for 
the press than for commodities?” he 
declared. “In both instances the 
same causes of the trend toward 
larger economic units are in 
operation.” 

He expressed the opinion that an 
anti-trust suit against newspapers or 
magazines might prove to be a “bull 
in a china shop”. He added that 
“We cannot rely on the Government 
to select the inefficient combinations 
for attack and to leave alone those 
which are doing work of high 
quality. 

“This would open up dangerous 
opportunities for discrimination, 
even if the lawyers in the anti-trust 
division were trained to tell good 
newspapers from bad and to be 
critics of motion pictures.” 

CuaFEE said that the “occasional 
bias in the press might disappear 
under a different system of newspaper 
ownership—by the Newspaper Guild, 
let us say, or by the state. But there 
is every reason to suppose that other 
types of occasional bias would then 
emerge—against employers and the 
American Federation of Labor, per- 
haps, of against the politicians who 
are willfully obstructing the wise 
plans of the Administration.” 

One of his sage remarks was that 
the demand that every newspaper 
shall always live up to the self-disci- 
plining moral obligation of complete 
fairness to both or all sides of con- 
troversial questions comes with ill 
grace from preachers, professors and 
writers, etc. He thought that they 
have brains enough to know how 
hard it is to attain accuracy and 
impartiality. 

CHAFEE was born in Providence, 
Rhode Island, in 1885, and attended 
Brown University and the Harvard 
Law School. He practised law with 
the firm of Tillinghast and Collins, 
in Providence, during 1913-16 and 
1922-25. He has published many 
books and has written occasionally 
for the JouRNAL. He is a member of 
the Commission on Freedom of the 
Press. 





Carrington 
Tanner 
MARSHALL 


=" The former Chief Justice of the 
Supreme Court of Ohio, member of 
our Association since 1919, Chair. 
man of its Judicial Section in 193], 
is now in Nuremberg, Germany, asa 
member of the International Mili- 
tary Tribunal to try the judges and 
prosecutors of the so-called People’s 
Court of the Nazi regime. Although 
the proceeding has attracted little at- 
tention in the press, it is to be re- 
garded as one of the most significant 
and difficult prosecutions of Nazi war 
criminals. It “high lights” the all- 
important difference between Courts 
which are independent and impar- 
tial and those which merely seek and 
find reasons to justify carrying out 
the will of Government—‘“organs of 
Government vengeance”, Mr. Jack- 
son called all such (33 A.B.A.J. 87, 
January, 1947). 

The indictment charges that the 
“judges” and prosecutors of the Peo- 
ple’s Court constituted a_ political 
institution in furtherance of the poli- 
cies and reprisals of the Nazi party 
in power, and that their judgments 
are crimes because they were not “ju- 
dicial” at all. In present-day Europe 
it may be difficult to convince an im- 
partial tribunal that membership in 
an ostensible Court which does the 
bidding of government exposes the 
incumbents to prosecution as crimi- 
nals because of acts tantamount to 
“war crimes” done under the cloak 
of judicial process. 

MARSHALL was born in Zanesville, 
Ohio, in 1869, and was graduated 
from the Cincinnati Law School in 
1892. He practised law in Zanesville 
until he was elected Chief Justice of 
the Ohio Supreme Court in 1921, a 
a Republican. He served until Janu- 
ary, 1933, and has since practised 
law. in Columbus. 
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Adoption . . attorney and client. . 
attorney has no right to place client's 
child for adoption when unlicensed 
for that purpose . . acts not justified 
merely because humane and gratui- 
tous. 

® Goodman v. District of Columbia, 
D. Col. Mun. Ct. App., January 23, 
1947, Cayton, J. 


Defendant, counsel for a woman 


being sued for a divorce, was told by 
her that she was pregnant and was 
repeatedly asked to find someone to 
adopt the child. His advice to go to 
a welfare agency or to an infant's 
home was rejected. Before the child 
was born, defendant informed the 
woman of a couple interested in the 
adoption and promised to handle 
the matter for her. Upon the child’s 
birth, he prepared and had the 
mother sign a release agreement. He 
later took the child from the mother 
and delivered it physically to the 
adopting father. No fees were paid 
for his services in connection with 
the divorce or placing the child. The 
mother later changed her mind and 
sought defendant’s aid in recovering 
the child. This he refused. The 
Court, in affirming defendant’s con- 
viction for violating the so-called Ba- 
by Broker’s Law on the ground that 
he had no license to place children 
for adoption, although stating that 
he was blameless by ordinary stand- 
ards of professional ethics, repudi- 
ated the contention that, unless de- 
fendant was absolved, no lawyer 
could feel safe when called on to 
advise or act in an adoption case. In 
the Court’s opinion, “so long as the 
lawyer gives only legal advice; so 
long as he appears in court in adop- 
tion proceedings, representing either 
relinquishing or adopting parents; so 
long as he refrains from serving as 


intermediary, go-between, or placing 
agent; so long as he leaves or refers 
the placement of children and the 
arrangements for their placement to 
agencies duly licensed, he is within 
his rights . . .” 


Alien Property . . regulation as to 
time for filing claims amended. 


™ Code of Federal Regulations, Tit. 
8, Ch. II, Pt. 501, § 501.5 (12 Fed. 
Reg. 1457). 

On February 27, the Office of Alien 
Property announced that notices of 
claim for the return of property must 
be filed within two years from the 
seizure, vesting or transfer to the At- 
torney General or the Alien Property 
Custodian or within two years from 
August 8, 1946, whichever was later, 
and that if no such notice was filed 
before July 1, 1947, as to property 
seized between December 18, 1941, 
and December 31, 1946, the Attorney 
General was authorized to pay debts 
owed by the person who owned the 
property prior to its being taken over 
out of proceeds of its sale, use, or 
other disposition. 


Arbitration . . agreement to arbitrate 
disputes under laws of foreign state 
constitutes consent to jurisdiction of 
that state's courts . . absence of per- 
sonal service required by foreign stat- 
ute not fatal . . enforcement of award 
not against public policy. 

" Prosperity Co., Inc. v. American 
Laundry Machinery Co., N. Y. Sup. 
Ct., App. Div., 4th Dept., January 17, 
1947, Harris, J. 

The court below had granted 
plaintiff an injunction preventing 
defendant, an Ohio corporation cer- 
tified to do business in New York, 
from enforcing an arbitration award 
obtained in Ohio against plaintiff, 


a New York corporation. The judg- 
ment was based upon a holding that 
the arbitration board had not ac- 
quired jurisdiction over plaintiff in 
the proceedings, since the Ohio court, 
which had designated an arbitrator 
in behalf of plaintiff, had lacked ju- 
risdiction over it because plaintiff 
was at no time within the physical 
jurisdiction of Ohio, and, under Ohio 
law, its courts could not issue process 
with extraterritorial validity. The 
Appellate Division reversed the judg- 
ment and dismissed the complaint; 
in its opinion, a provision in the ar- 
bitration agreement that the party 
initiating the arbitration might elect 
to proceed either under the laws of 
New York or of Ohio led to the 
conclusion that the parties intended 
either state to be the situs of the pro- 
ceedings and constituted consent on 
the part of plaintiff to be amenable 
to the jurisdiction of Ohio and the 
courts in that state. In answer to the 
contention that consent to the service 
of process by mail was against the 
public policy of New York, the Court 
stated that, since written notice had 
been received by plaintiff in ample 
time for it to appear, no rights of 
plaintiff had been violated, and to 
uphold the sufficiency of the notice 
was to uphold the state’s public pol- 
icy in reference to inviolability of 
contracts. McCurn, J., dissented. In 
his opinion, Gilbert v. Burnstine 
(255 N. Y. 348) was distinguishable 
since in that case the parties had 
agreed to be bound by the English 
Arbitration Law which provided for 
extraterritorial service of process. 


Civil Service . . Hatch Act . . nondis- 
closure of Commission's evidence . . 
change in procedure planned . . lack 
of subpoena power regretted. 

= Matter of Bowen, Postmaster, Civ- 
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il Service Comm., December 26, 1946. of the foreman, were to be put ina Covenants . . Racial Discrimination , . al 
(Digested in 15 U. S. Law Week box, the number of names necessary restrictive covenant preventing con- would 
2398, January 21, 1947). to reduce the jury to twelve were to veyance of land to Negroes does not = 
Shs Caekaseeion itund ‘ar ce be drawn, and the jurors whose violate Constitutional provision pro- _ 
. be dis- tecting one against discrimination ; amec 
heniend thes dent had engaged ames were drawn were to 9g ion in 
eh a ye Ve j bigs > o. Charged. The Court held that the his civil rights by another person. a parl 
Age nee ; statutory changes were trifling and . ee inforn 
hibited by Civil Service Rule 1, § 1, : : ‘ ®-Kemp v. Rubin, N. Y. Sup. Ct , 
did not impair the substance of the ps pons 
and by the Hatch Act were not es- . ; Spec. Term, Pt. 1, Queens Co., Feb- had c 
tablished by a clear preponderance right. ipa nothing of eee ruary 13, 1947, Livingston, J. e 
f ; h f the im the fact that fourteen men might aki : , _ 
of the evidence. In the course of the , Plaintiffs, two signers of a restric. all th 
decision, it noted that the purpose of have discussed among themselves as. b ; as h 
the seni was to permit respondent PC of the case, and that remarks —_ por ham — ae aie 
fered 1 evid po q_ of those later discharged might have third from conveying her property to = 
to present additional evidence an miade some impression upon the re- Negro and to enjoin the latter from maint 
that the ero ae a maining twelve. The Court, however purchasing or occupying such prop- obtai 
h . “ . t . . ’ ’ . “ 
8 er ee a A recognized that the United States Su. °*tY: The covenant recited “that no a 
mission admitted that the procedure Preme Court had a more rigid view Pe oe mer Sem. ewned by i 
wala nen Sink kind et! sian the of the nature of the right. The statute parses hereto - ++ shall ever be used _ 
lanned a modification.of it; It-was. “4* held to. present none of the as- CR COCHEPAE PF i Conve Ted, leet, ot 
id however, that until it cote iven pects which characterize an ex post ee ee ee et ae “a 
Pee . ss of tae can ck facto law, but to do no more than P€!S0M OF persons of the Negro race ai 
+ be a“ 1 ‘sf 8° amend the mechanics of trial in a ye blood or descent.” As an affirma: i 
would not entirely satisfactory. manner in no way harmful to the tive defense, defendants asserted that office 
The instant case was cited as an ex- caked y the use of such covenants was pro- a wa 
ample where it would have been par- hibited by § 11, Art. 1 of the New ff been 
ticularly fortunate if the Commission York Constitution which provides able 
had had the power of subpoena. that “. . . No person shall, because to be 
Contracts . . labor + strike held to be of race, color, creed or religion, be Cou 
condition “beyond human control" subjected to any discrimination in held 
Constitutional Law . . trial . . statute within employer-employee agreement. his civil rights by any other person cons 
which permits impanelling of fourteen a= Bakery & Confectionery Workers: - ~~". The Court stated that the pro- pros 
jurors and discharge of two before Union v. Hall Baking Co., Mass. Sup. Vision was general in form and, upon soca 
deliberation, does not contravene Jud. Ct., October 5, 1946, Lummus, 2" examination of its origin and in t 
right to jury trial . . . nor does it con- J. (69 N. E. 2d 111). background, held that its framers had the 
stitute ex post facto law where effec- ; not intended to create new civil that 
tive after commission of crime. rea ager of cee rid wee rere rights. The significance of the fact was 
a Comindhaddllk'V Belfast al Se Dacre hag Heredia oe ¢ ‘0 that statutory amendments prohibit- the 
Mass. S d.c ) 8 1947, eerste rhein drcapers Marner? ing restrictive covenants had been he I 
ass. Sup. Jud. Ct., January 8, > workers” not to report for work. The ; , : the 
Qua, J. (Digested in 15 U.S. Law «is. : subsequently introduced in the Leg 
2 J° 8 le “inside workers” brought a proceed-_ . ; of : 
Week 2428, February 4, 1947). é hei duri h islature, but not adopted, was recog 
, ing to recover their pay Curing the nized. The Court states that it “does tha 
Defendants, convicted of murder _ period of the strike. Their claim was not feel that it should judicially leg. was 
in the first degree and sentenced to based upon an agreement with the islate by reading into the statutes ings 
death, contended that a statute effec- company which provided that the peri d which the Legislature it- trar 
tive after the alleged commission of employees should not “suffer loss of self has a d to adopt.” Cla 
the crime and which had been ap-_ pay during the breakdown or inter- the 
plied in their trial, was unconstitu- ruption of service except when caused pro 
tional on the ground that it deprived by conditions beyond human con- Criminal Law . . presence of third party not 
them of the right of trial by jury trol.” The Court, saying that “it can; ibid inkl htt e driver by appoint- rat 
and was an ex post facto law. The hardly be believed that the company ment sells counterfeit gasoline cov- cha 
statute provided that the Superior intended to assume responsibility for pons to informer does not constitute ly ; 
Court might impanel a jury of four- interruptions of work caused by the j.asonable ground for arrest of third ins 
teen members in a civil or criminal unpredictable conduct of all the party. tov 
case, including a capital case, which world,” construed “beyond human i tio 
in the court's opinion was likely to control” to mean beyond the control ; ar ete ay po bay ha 
be protracted and that if, at the time of the management of the company, 15 u La ria . J el of 
of final submission to the jury, more and held that the inside workers 18 1947 Mister ne ly 
than twelve of the members were : ) 


qualified, all their names, except that 
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were not entitled to pay for the pe- 
riod they did not work. 


A New York state detective, having 
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been told by an informer that he 
would on a certain date purchase 
counterfeit gasoline coupons from a 
certain seller, found the informer, 
named seller and defendant in 
a parked automobile together. The 
informer had two counterfeit cou- 
pons in his hand which he said he 
had obtained from the driver, the 
named seller. The detective arrested 
all three. Upon defendant’s being 
searched, two counterfeit coupons 
were found on his person. Defendant 
maintained that the coupons were 
obtained in violation of the Fourth 
Amendment. The Court held that 
the legality of the search depended 
upon the legality of the arrest and 
that authority to arrest must rest 
upon subdivision 3 of § 177 of the 
New York Code of Criminal Proce- 
dure which provides that a peace 
officer may make an arrest without 
a warrant when a felony has in fact 
been committed, and he has reason- 
able cause for believing the person 
to be arrested has committed it. The 
Court stated that it had uniformly 
held that before an accused could be 
considered an abettor of a crime the 
prosecution must prove he had as- 
sociated himself with the principals 
in the sense that he had a stake in 
the success of the venture. It held 
that defendant’s presence in the car 
was not presumptive evidence that 
the sale was a transaction in which 
he had a personal interest, and that 
the arrest was “‘a mere scooping up 
of all those present on the chance 
that any associate of the principals 
was probably engaged in any deal- 
ings between them, or if not, in other 
transactions of the same _ kind.” 
Clark, J., dissenting, said: “Of course, 
the test here is the normal and ap- 
propriate reactions of police officers, 
not the mere sophisticated after- 
rationalizations of a judge in his 
chambers. True, a judge, particular- 
ly an intermediate judge, cannot be 
sensitive to a present strong trend 
toward special care and considera- 
tion in criminal prosecutions, per- 
haps even more so where the guilt 
of the accused is clear. This is sure- 
ly understandable in the case of 
many important crimes as a reason- 


able, even if quixotic, demonstration 
to a world calloused to brutality of 
the beneficent contrast afforded by 
the American spirit of fair play.” 


Federal Employer’s Liability Act . . 
contract limiting courts in which ac- 
tion may be brought under Act contra- 
venes §5 of Act . . “‘liableness"’ to 
judicial pronouncement of liability is 
“liability” within §5. 

® Petersen v. Ogden Union R. R. & 
Depot Co., Utah Sup. Ct., Dec. 23, 
1946, Wolfe, J. (Digested in 15 U. S. 
Law Week 2418, January 28, 1947). 


The trial court had sustained the 
company’s motion to dismiss this 
action brought by plaintiff under the 
Federal Employer’s Liability Act to 
recover for personal injuries suffered 
in the course of his employment. The 
dismissal was based upon a holding 
that an agreement between the par- 
ties in which plaintiff agreed not to 
maintain the damage suit in any 
court other than the Utah United 
States District Court, Northern Divi- 
sion, was binding upon him. The 
majority of the Court disagreed, 
holding that the “liableness” to a 
judicial pronouncement of liability 
in any of the courts in which plain- 
tiff was allowed to bring an action 
under the Act was a liability within 
the meaning of the word as used in 
§5 of the Act which provides that 
“any contract . . . the purpose or 
intent of which shall be to enable 
any common carrier to exempt it- 
self from any liability created by this 
chapter . . . shall to that extent be 
void; . . .”. It was recognized that 
the decision did not accord with 
decisions of some of the other state 
courts and some of the lower federal 
courts. Larson, C. J., concurred in 
the result, but based his opinion 
upon the ground that the contract 
was void because of public policy. 
Pratt, J., dissented. 


Federal Tort Claims Act . . individual 
joint tort. feasor may be joined as 
defendant in suit against Government 
brought under Act. 


® Englehardt v. U. S., U. S. D. C. 
Md., January 18, 1947, Chestnut, D. 


Courts, Departments and Agencies 








J. (Digested in 15 U.S. Law Week 
2432, February 4, 1947). 

Plaintiff sued defendants United 
States and Quillen as joint tort 
feasors for damages resulting from 
a collision between vehicles driven 
by a United States employee and by 
Quillen. Quillen moved for a dis- 
missal of the suit against her on the 
ground that, under the Federal Tort 
Claims Act, an individual could not 
be joined with the Government. In 
the Court’s opinion, a reading of 
the Act as a whole evidenced a con- 
trary contention on the part of Con- 
gress. It noted that §411 provided 
that the practice and procedure 
under the Act was to be in accord- 
ance with the Federal Rules of Civil 
Procedure which provide for the ex- 
pedition of final determinations by 
including in one suit all parties 
directly interested and for flexibility 
of procedure to that end. It also 
noted that it was to the pecuniary 
interest of the Government to have 
the individual joined where a right 
of contribution existed under local 
law upon a determination of joint 
liability. In answer to the argument 
that an individual is entitled to a 
jury trial whereas the Act provides 
for a determination of the issues by 
a court, instances were cited in which 
cases against joint defendants had 
been presented without separate trials 
although the verdict had to be sepa- 
rately announced by judge and by 
jury as to the respective defendants. 


Government Contracts . . recovery of 
damages caused by Government's de- 
lay denied where proportion of delay 
attributable to acts in its sovereign 
capacity was undeterminable . . re- 
covery denied pursuant to U. S. v. 
Foley although contract provided that 
delayed units were to be furnished by 
Government. 


= J. J. Kelly Co. v. U. S., U. S. Ct. 
Claims, January 6, 1947, Jones, J. 
(Digested in 15 U. S. Law Week 2417, 
January 28, 1947). 


Plaintiff brought suit to recover 
the additional costs which resulted 
from the Government’s delay in 
delivering protector units necessary 
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for the completion of a building it 
constructed for the Government. The 
contract provided that the units 
“will be furnished by the Govern- 
ment.” It was found that the delay 
in construction was also due to the 
priority system. The Court held 
that the Government was not liable 
to the contractor for any damages 
due to the priority system since the 
imposition of the system was a sov- 
ereign act and that plaintiff could 
not recover since there was no show- 
ing of the proportion of delay due 
to the priority system and the pro- 
portion due to nondelivery of the 
protector units. It also held that 
plaintiff could not recover, in light 
of the Supreme Court decision in 
U. S. v. Foley (November 25, 1946, 
33 A.B.A.J. 58), even if the de- 
lay due to the nondelivery of 
the units could be determined. 
The contracts in both cases in- 
cluded Article 9 of the standard 
contract form which deals with de- 
lays and damages, and the Court 
construed the Foley case as holding 
that Article 9 prevented recovery 
even though the delays had been 
clearly established as the fault of 
the Government’s representatives. 
The Court admitted that it was not 
in complete accord with the logic 
of the Foley decision and suggested 
that Government representatives 
consider modifying the form of 
Article 9 in future contracts so as 
to make it clear that the contractor 
would be entitled to recover any 
damages due to any affirmative 
wrongful act on the Government's 
part or any positive neglect on its 
part which might cause delay and 
additional costs to the contractor. 
Whitaker, J., concurs in the result 
but says that he does not understand 
the Foley opinion “to hold that the 
United States is not liable for wil- 
fully or negligently delaying a con- 
tractor” but merely “that the United 
States does not warrant to have ready 
the site of the work or to do whatever 
it is obligated to do in time for the 
contractor to finish the work with- 
in the contract time .. .”. (But see 
George A. Fuller Co. v. U. S., im- 
mediately below) 
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Government Contracts . . recovery for 
delay permitted in spite of U. S. v. 
Foley where contract provided that 
Government would furnish delayed 
units. 


® George A. Fuller Co. v. U.S., U. S. 
Ct. Claims, February 3, 1947, Whit- 
aker, J. 


In this case, Whitaker, J., writing 
for the Court, took a somewhat dif- 
ferent view of the Foley case from 
that taken in the Court’s opinion or 
in his concurring opinion in J. J. 
Kelley Co. v. U. S. (immediately 
above) . The contractor in the instant 
case was delaycu by the failure of the 
Government to furnish models. The 
contract provided that the “Govern- 
ment will furnish all other models.” 
Whitaker, J., said that in the Foley 
case the Supreme Court had held 
“that the Government had not war- 
ranted that it would have these (air- 
craft runway) shoulders ready in time 
for the contractor to complete its 
work in the contract time and that 
for that reason it was not liable for 
the delays caused by its inability to 
do so.” He pointed out, however, 
that “In the case at bar we think the 
Government did agree to furnish 
these models as soon as the contrac- 
tor needed them.” The contractor 
was therefore permitted to recover 
its damages in spite of the fact that 
its contract contained the standard 
Article 9 on delays and damages. The 
members of the majority in the Kelly 
case made no reference to their con- 
struction there of the Foley case as 
precluding recovery against the Gov- 
ernment even where the delay was 
due to its fault. 


Government Contracts . . War Depart- 
ment establishes War Contract Hard- 
ship Claims Board. 


® Code of Federal Regulations, Tit. 
10, Ch. III, Pt. 306, § 306.85. (12 
Fed. Reg. 1436). 


On February 28, the War Depart- 
ment announced the establishment 
of a War Contract Claims Board pur- 
suant to the Lucas Act (Act of Au- 
gust 7, 1946, Public Law 657, 79th 
Cong.) to consider, adjust, and settle 


equitable claims of contractors, sub. 
contractors and materialmen for los. 
ses incurred between September 16, 
1940, and August 14, 1945, without 
fault or negligence on their part in 
the performance of their contracts or 
subcontracts. 


Labor Unions. .National Labor Rela- 
tions Act. .Board will refuse to inter- 
fere with bargaining relations secured 
by collective agreements of two years’ 
duration. 


= In re Reed Roller Bit Co. and 
I. A.M., District No. 37, Lodge No. 
1303, NLRB, February 28, 1947. 


The employer and the United 
Steelworkers of America, Local 2083, 
an intervener in the case, entered 
into a contract on August 30, 1945, 
which provided that it was to remain 
in operation for two years. On June 
28, 1946, I. A. M. filed a petition with 
the Board requesting an election. 
The hearing was held on December 
5, 1946. It was proved by the peti- 
tioner that one-year agreements were 
customary in the industry in which 
the employer was engaged. The em- 
ployer and the intervener neverthe- 
less contended that their agreement, 
then in its second year, precluded an 
election at that time. The Board sus- 
tained this contention. Tracing its 
previous holdings in the problem of 
the contract bar, the Board said that 
it had first held that no contract 
which had been in effect for more 
than one year could foreclose an elec- 
tion, except that a two-year contract 
which was customary in the industry 
served to preclude a determination 
of representatives, although it had 
already run for more than one year. 
It later modified these decisions and 
ruled that a contract for a term of 
two years was presumed to be of rea- 


sonable duration, and that the bur- 


den was on the petitioner to prove 
the contrary by showing that two- 
year agreements were not customary. 
The Board stated that whenever 4 
contract was urged as a bar, it was 
faced with the problem of balancing 
the encouragement of effective col- 
lective bargaining and the freedom 
of employees in selecting and chang: 
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ing their representatives. It held that 
collective bargaining had emerged 
from the experimental and transi- 
tional period when it was necessary 
to lay emphasis upon the right of 
workers to select and change their 
representatives, and that the time 
had come when stability of industrial 
relations could be better served, 
without unreasonably restricting the 
right to change representatives, by 
refusing to interfere with bargain- 
ing relations secured by collective 
agreements of two years’ duration. 


labor Unions. .National Labor Rela- 
tions Act. .statement by NLRB that 
ynion's refusal to bargain in good 
faith may preclude test of employer's 
good faith. 


8In re Times Publishing Co., 
NLRB, February 17, 1947. 

The union charged respondents 
with violation of § 8(5) of the Na- 
tional Labor Relations Act in refus- 
ing to bargain with the union as the 
exclusive representative of their com- 
posing room employees. The charge 
was based upon statements made 


by respondents’ representative at a | 


meeting of the union which was on 
strike for higher wages at the time. 
The representative read a statement 
that respondents were going to hire 
printers under certain conditions 
and that union members would be 
given the first opportunity for em- 
ployment. Respondents denied that 
they had refused to bargain and con- 
tended that, if so, there was no viola- 
tion of the Act since they were under 
no obligation to bargain at the time 
of the address because of the union’s 
previous and continuing refusal to 
bargain with respondents on other 
matters. The Board, being of the 
Opinion that a previous refusal to 
bargain on the part of the union did 
not relieve an employer of the duty 
to bargain on a subsequent occasion, 
found it unnecessary to determine 
whether the union had refused to 
bargain with respondents. It did how- 
‘ver comment upon an employer's 
duty to bargain with a union that 
‘ontemporaneously declined to ne- 
gotiate on certain subjects with the 


employer. It stated: “The test of 
good faith in bargaining that the Act 
requires of an employer is not a rigid 
but a fluctuating one, and is depend- 
ent in part upon how a reasonable 
man might be expected to react to 
the bargaining attitude displayed by 
those across the table. It follows that, 
although the Act imposes no affirma- 
tive duty to bargain upon labor or- 
ganizations, a union’s refusal to bar- 
gain in good faith may remove the 
possibility of negotiation and thus 
preclude the existence of a situation 
in which the employer’s own good 
faith can be tested. If it cannot be 
tested, its absence can hardly be 
found.” The Board held, among 
other things, that the promulgation 
of conditional employment for re- 
placements for economic strikers 
without first consulting the union 
was not a withdrawal of recognition 
nor a refusal to bargain and that the 
added fact that respondents in- 
formed the union that its members 
would be taken back on those condi- 
tions if it voted to liquidate the 
strike and return did not operate to 
make respondents’ conduct illegal. 
The union’s complaint was dismissed. 


Libel and Slander. .it is libelous per 
se to write of person as Communist or 
Communist sympathizer. 


® Spanel v. Pegler, C.C. A. 7th, Feb- 
ruary 11, 1947, Kerner, C. J. (Di- 
gested in 15 U.S. Law Week 2458, 
February 18, 1947.) 

The Court was called upon to de- 
cide whether it was libelous per se 
to write of a person that he was a 
Communist or a Communist sympa- 
thizer. The question was governed 
by Illinois law. It was held that the 
label of Communist today placed a 
person beyond the pale of respecta- 
bility and made him a symbol of pub- 
lic hatred. The Court stated that 
since, under Illinois law, it was libel- 
ous per se in 1889 to write of a man 
as an anarchist and libelous per se 
in 1915 to write of a man as a social- 
ist, it was libelous per se in 1945 to 
write of a man as a Communist. In 
answer to the argument that the 
word had no definite meaning, the 
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Court said that it seemed anomalous 
for the defendants, who were news- 
paper publishers, to make such a 
contention, since newspaper publish- 
ers generally, as molders of public 
opinion, had created the ogre. 


Naturalization. .maintenance of ille- 
gitimate relationship with woman 
where long-continued and faithful 
does not constitute immoral conduct 
sufficient to deny citizenship. 


= In re Rudder et al., C. C. A. 2d, 
January 27, 1947, Swan, C. J. (Di- 
gested in 15 U.S. Law Week 2441, 
February 11, 1947.) 

The Court affirmed the orders 
of the District Court admit- 
ting petitioners to citizenship and 
disapproving the examiner’s recom- 
mendation that the petitions be de- 
nied on the ground that petitioners 
had failed to establish good moral 
character during the five-year period 
preceding the date of filing their pe- 
titions, as required by 8 U.S.C. 
§ 707 (a). The examiner’s recommen- 
dation was based upon the fact that 
none of petitioners had been legally 
married to the woman with whom 
he. had been openly living. The 
Court, stating that morality was not 
to be measured solely by conven- 
tional formality and that the courts, 
properly following the mores of the 
times, were becoming increasingly 
liberal in naturalization cases, re- 
fused to brand as immoral the long- 
term, faithful relationships involved 
in these cases. It pointed out that the 
couples considered themselves and 
were considered by their neighbors 
as upright, decent husbands and 
wives and that each was willing to 
make legitimate his status if he 
could. The case of Estrin v. U.S. (80 
F. 2d 105) was distinguished. 


Price Control. .indictments may no 
longer be validly returned for viola- 
tion of OPA regulations. 
# U. S. v. Evans, U.S.D.C. Ore., 
January 10, 1947, McCulloch, J. 
Judge McCulloch set forth in this 
memorandum decision some of the 
reasons why he felt no further in- 
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dictments could be validly returned 
for violation of OPA regulations. In 
his opinion, Congress could not 
“blow the breath of life into thou- 
sands of regulations and orders, as it 
endeavored to do on July 25 last, 
when it ‘amended’ the Price Control 
Act ‘as of June 30th.’” He felt that 
the principle of division of Federal 
powers was violated if it were said 
that Congress could make into law 
what before was merely order and 
regulation. He stated that, since 
there was a doubt of the legality of 
the procedure, defendants in crimi- 
nal cases were entitled to have the 
doubt resolved in their favor. 


Railroad Reorganization .. duties of 
ICC with respect to valuation of 
debtor's property for which securities 
are issued. 


®" Old Colony Bondholders vy. New 
York, New Haven & Hartford R. R. 
Co., C.C.A.2d, January 13, 1947, 
Swan, C. J. 

The plan of reorganization for the 
New Haven provided for its acquisi- 
tion of the assets of Old Colony, 
which had filed its petition for re- 
organization in the same _ proceed- 
ings. The Court had previously held 
the Interstate Commerce Commis- 
sion’s reports and orders defective in 
that the price proposed for Old Col- 
ony properties appeared to be a fig- 
ure arrived at by compromise be- 
tween certain parties and not by the 
Commission’s ‘independent exercise 
of judgment and, for this reason, had 
reversed the District Court’s order of 
approval of the plan. Upon remand 
to the Commission, no change what- 
ever was made in the plan previously 
reported. It stated the reasons which 
caused its adherence to the same pur- 
chase price it had formerly approved. 
On this appeal, appellants’ principal 
objection was that the purchase price 
to be paid for Old Colony’s assets was 
inequitable and unfair. These assets 
were principally claims against the 
New Haven. The Commission had 
not determined a definite value for 
each item of the assets or an over- 
all valuation in dollars, but found 
an equivalence in value between the 
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choses in action to be transferred and 
those to be received in exchange. 
The Court held that since under the 
Milwaukee (318 U.S. 523) and other 
cases it was established that the 
Commission’s valuations need be no 
more than appraisals in equivalent 
securities of the reorganized debtor, 
the requirements of the statute were 
satisfied. Appellants, however, ar- 
gued that, since the property for 
which the new securities were to be 
issued did not belong to the debtor, 
the doctrine of First Nat. Bank v. 
Flershem (290 U.S. 504, 527) must 
be applied and a detailed appraisal 
made. The Court disagreed for the 
reason that, under § 77, the court, 
under the “cram down” provisions 
can force minority creditors not con- 
tented with the plan to participate, 
while the purpose of the Flershem 
doctrine was to protect the creditors 
who did not come in, by providing 
an honest “upset price.” In its opin- 
ion, § 77 (b) (5) which requires a sale 
at not less than a fair upset price 
applies only to a plan which disposes 
of the debtor’s property to an outside 
purchaser and not to one which dis- 
poses of a subsidiary’s property to 
the principal debtor as “a part of the 
plan of reorganization of” the princi- 
pal debtor. The fact that deeds were 
to be executed and the new securities 
were treated as “price” was said to be 
immaterial. L. Hand, C. J., concur- 
ring, characterized Swan, C. J.’s posi- 
tion as thinking it enough that the 
Commission’s report did not show 
that the Commission in appraising in 
bulk the Old Colony’s claims against 
the New Haven did not take as the 
value a figure other than that at 
which Hincks, D. J., had allowed 
them below. He said that before the 
Court could tell whether the Com- 
mission had remained within its ju- 
risdiction it must appear at what 
amount the Commission did take the 
face of the claims. He concluded, 
however, that there was enough in 
the record to affirm the order, but 
stated that he regretted that they had 
“to spell out the actual decision by 
such roundabout methods, when it 
would have indeed been possible to 
make our path easy by categorical 


findings.” Frank, C. J., dissented in 
an entertaining opinion elaborately 
documented with footnotes which 
cite Rabelais three times. He was of 
the opinion that under § 77 (a) two 
alternate methods of reorganizing 4 
subsidiary were provided, i.e. (a) in 
connection with, or (b) as a part of, 
the parent’s reorganization, and that 
the first alternative was chosen by 
providing for a sale of Old Colony’s 
assets to New Haven. He felt that it 
was only when the second alternative 
was chosen that the “cram down” 
provision dispensed with the need of 
an upset price and the doctrine of 
the Milwaukee case had relevance. In 
his opinion, it was doubtful whether 
the Commission’s valuation of Old 
Colony assets was an exercise of its 
own independent judgment since he 
thought it highly improbable that 
the independent judgment and the 
compromise valuation would coin- 
cide, and that such a situation called 
for considerable explication. He 
stated that if the Commission was 
sustained in this case, its “so-called” 
valuations would be acceptable, “no 
matter how contrived” and suggested 
that in such event, “it would be de- 
sirable to abandon the word ‘valua- 
tion’ . . . and to substitute some neu- 
tral term . . . such as. . . ‘woosh- 
woosh.’”” As he put it: “The perti- 
nent doctrine would then be this: 
‘When the ICC has ceremonially 
woosh-wooshed, judicial scrutiny is 


barred.’ ” , 


Railroad Reorganization . . authority 
of court to supervise plan's execution 
does not give authority to substitute 
means of execution contrary to plan's 
provisions. 


®" Matter of The Alton R. R. Co, 
C. C. A. 7th, January 24, 1947, 
Major, C.J. 

Under the plan, three reorganiza- 
tion managers were to be designated 
by three different groups, subject to 
court approval. The managers were 
granted full discretionary power 
carry out the plan; an authorization 
to employ attorneys was specifically 
included. The Court found that the 
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lower court, upon belated approval 
of the designated managers, had 
stripped them of the substance of 
their powers (including the power to 
employ counsel), conferring those 
powers upon the trustee of the debt- 
or’s property instead, and that it had 
subsequently suspended its approval 
of the managers. The grounds set 
forth by the court in justifying its 
orders, namely, threatened delay and 
an existing emergency, and progress 


by the trustee and his counsel mak- 
ing unnecessary employment of coun- 
sel by the managers, were found to 
be, respectively, (a) without merit 
since the delay and emergency re- 
sulted from the court’s actions, and 

(b) beside the point. In the Court’s 
opinion, the orders resulted in a sub- 
stitution for the means of execution 
provided by the plan of the lower 
court’s own means of execution con- 
trary to the requirement of § 77 (b) 
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(5) of the Bankruptcy Act. The Court 
also stated that it regretted the lower 
court’s threat to hold the G. M. & O. 
Railroad, to which the debtor’s assets 
were to be transferred and which 
was to pay the expenses incurred in 
executing the plan, in contempt if 
payments were made outside the 
limits set by the Interstate Commerce 
Commission and without court ap 
proval, since the threat was both im- 
proper and without justification. 


20 


Status of Its Legislative Reference Service 


" With the increased dependence of the 
Congress and its Committees upon the 
information and expert services of the 
library of Congress and its Legislative 
Reference Service, question has been 
faised as to the independent status of 
that facility and as to whether it is or 
thould be a function of the Executive or 
legislative branch of the Federal Govern- 
ment. In particular, Luther H. Evans, the 
present Librarian of Congress, has chal- 
lnged a statement made by Former 
Congressman Aaron L. Ford, of the Mis- 
tissippi and District of Columbia Bars, in 
his article on “The Legislative Reorgani- 
zation Act of 1946,” in our November 
issue [page 741). In the interests of fair- 
ness and because the issue has far-reach- 
ng aspects which go beyond the me- 
chanical question of the mode of ap- 
ointment, we here give equal promi- 
rence to Mr. Evans’ letter and state- 
ment and to a pending proposal for 
legislation on the subject. 


® The JourNaAL received on February 
16 the following letter from Luther 
H. Evans, the Librarian of Congress: 


“I have read with interest Aaron L. 
Ford’s article, ‘““The Legislative Re- 
organization Act of 1946” which ap- 
peared in the issue of the JOURNAL 
for November (page 741). It appears 
to be a comprehensive and on the 


whole accurate summary of the objec- . 


tives and provisions of the law. 
“Unfortunately, however, Mr. Ford 
is in one particular the victim of a 
misapprehension and still more un- 
fortunately he has communicated 
that misapprehension to the public. 
I refer to the statement on page 809: 
‘Yet Congress has inconsistently 
placed the hiring of all the person- 
nel of the Legislative Reference Serv- 
ice in the hands of an officer of the 
Executive Branch, the Librarian of 
Congress who is appointed by the 
President (by and with the advice 
and consent of the Senate) and is 


charged with administering the copy- 
right laws in addition to his duties 
as head of the Library of Congress.’ 

During February, Representative 
Karl E. Mundt, of South Dakota, 
introduced a bill (H.R. 1348) as 
to the relation of the Library to the 
Congress, and made the following 
statement: 


I have today introduced a bill to 
transfer the administration of the 
Library of Congress from the Office of 
the President of the United States, in 
which it should never have been, to 
the Congress of the United States, in 
which it should always have reposed. 
This is done without in any way at- 
tempting to prejudice the attitude of 
the Members of Congress toward any 
of the present employees of ‘the Li- 
brary of Congress, but under the terms 
of the Reorganization Act we are 
going to have to rely upon expert and 
professional advice to a large extent 
provided by the Library of Congress. 

I therefore propose that a Congres- 
sional Library Board be appointed, to 
be comprised of the Speaker and the 
minority leader of the House, the 
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President pro tempore of the Senate, 
and the minority leader of the Senate. 
We would thus have a bipartisan 
board selecting the personnel of the 
Library of Congress. Our facts should 
be free from bias, and our expert 
counsellors should be above reproach. 
At present the position of Librarian 
of Congress is considered a political 
appointment. Under the terms of my 
proposal, that office and all appoint- 
ments associated with it would be 
entirely free from partisanship. 

As reported in the press, Mr. 
Mundt added an explanation that 
his proposal was not intended to 
cast any reflection upon the present 
staff of the Library. He stated fur- 
ther that his proposal had consider- 
able support of Representatives of 
both parties. (Washington News and 
Evening Star, January 28.) 


Librarian Says the 

Service Has Been Independent 
Librarian Evans’ letter to the 
JouRNAL enclosed and referred to his 
statement of February 10 concerning 
the Mundt bill. We quote it in part. 


It is to me a truly encouraging 
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Lawyers Should Read and Heed 
Opposing Views 


To the Editors: 


I was very much impressed with the 
excellent article in your February 
issue by Harold R. McKinnon on 
“The Higher Law”. _ 

Believing firmly in the principles 
for which he stands, I consider it 
worth-while saying that in the light 
of much reading on the subject, law- 
yers must pay respectful attention 
to opposing viewpoints. Such con- 
trary views are held by many lead- 
ing philosophers, statesmen and edu- 
cators, as well as social scientists. 

It would be very much worth-while 
in my opinion for you to obtain a 
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development to have renewed expres- 
sions of a real appreciation of the 


importance of the Library's activities . 


in the work of Congress, and the utter 
necessity of having the personnel 
chosen for ability and devotion to 
truth rather than for party allegiance 
or political or other bias. This is, in 
my view, the most vital point about 
any helpful relationship of the Li- 
brary to the Congress. I am convinced 
that Mr. Mundt wants to help the 
Library in creating general apprecia- 
tion of this policy and to provide a 
method of assuring universal confi- 
dence of a rigid adherence to it. 

I would be negligent of my responsi- 
bility to the staff if I were to fail on 
this occasion to point out a widely 
held but nevertheless erroneous con- 
ception of the present governmental 
set-up. Mr. Mundt states that the 
Librarian of Congress is a Presidential 
appointee, hence a “political” ap- 
pointee, and hence under the “ad- 
ministrative control” of The Presi- 
dent. The situation as I understand 
it, and as it has certainly been under- 
stood by all Librarians of Congress for 
almost a century, is that the Librarian 
of Congress, while appointed by the 
President (since 1897 by and with the 
advice and consent of the Senate) , is 
not a political appointee, does not go 


the Editors 





bibliography of such opposing views, 
so that lawyers who are interested 
may give further study to the prob- 
lems and arrive at a point of view 
which they will have earned in the 
process. Most lawyers, not well read 
in this field will, because of their 
traditional points of view, accept Mr. 
McKinnon’s article as though it were 
hardly challenged in other circles 
and their convictions will thus be 
less secure. 

Professor John Dewey is far from 
being alone in his philosophy. 

Josian E. Brity 

Minneapolis, Minnesota 


Editors’ Note: Our correspondent is 
right; lawyers should be “exposed” 


out of office with a change in the 
presidency or the party in power, does 
not appoint his subordinates on the 
basis of party affiliation or political 
activity, and does not accept direction 
from The President in the discharge 
of his responsibilities. 

The Library of Congress is clearly 
recognized by the Congress in re. 
peated official acts, by The President, 
the Attorney General, the Budget Bu- 
reau, the Secretary of the Treasury, 
the Civil Service Commission, and 
indeed every other agency of the Gov- 
ernment, as being in the legislative 

‘rather than the Executive branch. 
The Librarian of Congress is not un- 
der the general administrative or 
executive direction of The President 
or of anyone else in the Executive 
branch, nor has he ever been sincé 
the Library began in 1800. He is re. 
sponsible in general terms only to the 
Congress itself. 

There is hardly a tradition in the 
Library, and it has many fine tradi- 
tions, which is finer or stronger than 
the tradition of “no politics.” ... 
Librarian Evans stated that the 

foregoing was by way of explana- 

tion, and is of course not intended 
to state a position concerning the 


merits of the Mundt bill. 


to the conflict of ideas. The JOURNAL 
has from time to time presented op- 
posing views as to “natural” v. “pos- 
itivist” law. Notable in that connec. 
tion was Charles W. Briggs’ argu: 
ment against Ben W. Palmer's thesis. 
Opinions of Courts and addresses by 
judges often reflect in these columns 
a basic philosophy opposed to that 
of Mr. McKinnon. 


Defending the Good Repute of the Bar 
To The Editors: 


A Committee should be created by 
the Association to guard the good 
name and reputation of the Bar and 
protect it from calumnies. The in- 
dividual lawyer, when maligned, has 
available legal remedies with which 
to protect himself. But not so the 
Bar.as such. 

My attention has recently been 
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called, by one of my children who is 
student at Washington University 
in St. Louis, to a textbook used in 
the School of Liberal Arts. It is by 
Edwin H. Sutherland, Professor of 
Sociology at Indiana University. Its 
title is Principles of Criminology; it 
is published by J. B. Lippincott Com- 
pany. In this book, on pages 39, 40, 
and 43, are the following statements: 

Fraud is unusually prevalent in the 
legal profession, though official statis- 
tics are not available as proof. Popular 
feeling inclines to the belief that a 
lawyer cannot be successful if com- 
pletely honest, and that almost any 
law firm will take any case within its 
field of specialization for a sufficient 
fee, no matter how extreme the dis- 
honesty required for representing the 
interests-of the client. . . . The profes- 
sion of law would almost disappear if 
all lawyers who practice fraud and 
misrepresentation by misstatement 
and by concealment of the whole truth 
were disbarred. 

A very large part of the perjury by 
witnesses in trials grows out of the 
suggestions.and instructions of lawyers. 
Not only are slanderous statements 

such as these injurious to the Bar 
and all its members, but they are 
against the public interest, because 
they tend to undermine the public’s 
confidence in the administration of 
justice. Contained in a text-book 
used in institutions of learning, by 
young men and women preparing 
themselves for business and profes- 
sional careers, the teaching of false- 
hoods such as these is particularly 
pernicious, 

A vigilant Committee charged with 
the duty of keeping a look-out for 
slanderous statements affecting the 
Bar as a whole, using the influence 
of the organized Bar to protect its 
good name, could do much good. 
Statements affecting the integrity of 
the Bar have been made and are be- 
ing made in cartoons in the daily 
press, in talking pictures, on the 
radio, upon the stage, and in other 
mediums reaching large numbers of 
People. An anti-defamation commit- 
tee would challenge them, take steps 
to prevent or discontinue the publi- 
Cation of slanderous statements, and 
Promote counter-measures minimiz- 
ing their effect. 


I strongly urge the appointment 








of a permanent Committee to act as 
guardian of the Bar’s reputation. 
WILLIAM KOHN 


St. Louis, Missouri 


Editor’s Note: The House of Dele- 
gates has recently created a Standing 
Committee on Public Relations (see 
33 A.B.A.J. 181). One of its difficult 
functions will be in the field in which 
our correspondent asks for action by 
the Association. 


“The Hour Is Late in 

This Struggle of Ideas” 

To The Editors: 

I write to congratulate you upon 
the memorable article by Harold 
McKinnon on “The Higher Law”, 
in the February edition of the Jour- 
NAL. This article is of distinguished 
caliber and supplements the very fine 
articles which have heretofore ap- 
peared in various issues, by Ben W. 
Palmer. Both of these. men have 
taken up the cudgels to combat the 
truly abominable doctrine that law 
is merely naked force and nothing 
more. That pernicious theory which 
is so widely taught in our universa- 
ties and elsewhere today will, if ulti- 
mately successful in the market place 
of ideas, mean the complete destruc- 
tion and extinction of all the rights 
and liberties which Americans have 
held dear over the centuries. You 
therefore do the highest service in 
providing a forum for those who 
point out that man is not a mere 
tool of the state and a pawn to its 
irresistible power. 

The hour is late in this struggle of 
ideas, and I hope you will continue 
to have many more such fine articles 
as these so that the American lawyer 
and through him the American pub- 
lic may be truly informed as to the 
issues and stakes involved in these 
competing philosophies. 

RicHARD W. ConpDON 
New York. 


Four Objectives Found in 
Each Issue 


To the Editors: 

Your February issue is one of the 
best to date. Nothing is more im- 
portant to the Bar than that it learn 
to respect itself. From such self- 
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respect may well flow greater public 
regard. I congratulate you on what 
appears to be an editorial policy of 
stressing in each issue: 

(a) The history of service by the 
profession; 

(b) The importance ot iawyers as 
officers of the Courts; 

(c) The importance of law and 
the fellowship of lawyers in- 
ternationally; and 

(d) The service of lawyers to the 
community. 

So much bad public relations for 
lawyers is attributable to the lack of 
understanding of the lawyers them- 
selves as to what the profession means. 
Your present editorial policy is a 
great step forward from the practice 
of printing speeches by anyone and 
everyone, regardless of either topic 
or merit. 

FREDERIC P. HousTON 
New York City 


State Taking of Land 
To the Editors: 


Philip Nichols correctly criticises the 
statement in my explanatory note 
to the proposed condemnation rule 
(January JOURNAL, page 64) that 
“not any of the States” permits the 
taking of possession of land sought 
to be condemned, before just com- 
pensation was ascertained and paid. 

This mistake was not mine. I in- 
tended the note to say “not many of 
the States”. Somewhere along the 
line from my dictation, transcription 
and composition to final publica- 
tion, the “m” in “many” disappeared. 

Mr. Nichols’ friend and fellow- 
member of the Massachusetts Bar, 
Honorable Robert G. Dodge, was 
careful to let all his fellow-members 
of the Advisory Committee know 
that in Massachusetts the taking of 
land needed for public use was even 
more summary than it is in the Fed- 
eral Courts under the Election To 
Take Act, 2ff. Not to be. outdone, 
Judge Clark told of the opening of 
a road through the place where he 
was born, on no more notice than 
the mailing of a postal card. 

I welcome this opportunity of 
demonstrating that what some have 
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mistakenly considered an effort “to 
make it easy for the Government” 
to take land, is in fact an effort to so 
simplify and expedite procedure in 
condemnation cases as “to make it 
easy for the landowner” to realize 
payment of his just compensation 
with the least possible delay. 


of the importance of the legal profes- 
sion to our form of government and 
to our civilization. The articles on 
“Lawyers in the News” and on the 
“U.S. Judges” are of particular value 
for this purpose. 

Of even greater importance, in my 
opinion, are articles which go to 


ing this philosophy, only the clergy 
is a higher profession; in imple. 
menting it, the law and the lawyers 
are supreme. It is therefore of the 
highest importance that the profes. 
sion, which has provided most of 
our great National leaders, be kept 
constantly aware of its basic phi- 








Epcar B. Toman __ the roots of the philosophy of law. losophy. lo 

Chicago, Illinois Outstanding in this category is Ben To those who seek to justify dis. 
W. Palmer’s “Defense Against Levi- agreement with these statements by —— 

Judge Alexander's Article Should athan” (32 A.B.A.J. 328; June 1946). the historical method, I recommend 

Be Widely Circulated We have just fought a government a thoughtful reading of the first 
To the Editors: based upon the philosophy that law chapter of Blackstone’s Commen- el 
F F . is nothing more than the bare power _taries. n 
Having read the splendid article by oF the state to enforce its mandates If the legal profession re-affirms | 2”! 
Judge Alexander in ven January upon the individual. We are still its belief in these ideals and carries the , 
—s (page 3), I would like to now faced with a militant philosophy in them into the public life of lawyers, la 
whether it is planned to reprint which the individual is nothing ex- democracy need not fear a subtle | 
copies. If so, I should like to pur- cons as he serves the purposes of the infiltration of totalitarian dogma. disp! 
chase a number of such a 8 soe state, above which there is no con- If lawyers forget these principles or as th 
circulate them among si friends. It science or standard of justice to deny them, democracy is already liv- i 
a we me that the article should which an appeal can be made. It ing on borrowed time. field 
have weseap read circulation among cannot be too constantly dinned into In considering the contents of the ii 
the business men of the CONEY, and the minds of democratic peoples that JOURNAL, too much emphasis can not num 
indeed that every legislator in the the ultimate distinction between be given to the fine articles which deali 
United States. and ee Governor those totalitarianisms and democracy have appeared on the subject of The - 
chawid eve 5 :Aepy one is that the latter is based upon the be- United Nations and _ international ian 
Frep G, STICKEL, JR. lief that there is a Higher Law, a order and justice. No amount of mt 
Newark, New Jersey Conscience, a Natural Law, or Laws reasoning can gain say the fact that betw 
Editors’ Note: Unfortunately, under God, however described, by which in the atomic bomb and bacterial z 
present printing conditions and the justice of a law may be tested. warfare, civilization, if not mankind, ia 
costs, and the many demands on the As was stated by Emil Brunner in has discovered the weapons of its a" 
time of our limited staff, the Justice and the Social Order (New suicide. No man who has lived be- rl 
Journat has found itself unable to York 1945, Pages vi, 304; reviewed neath the daily shadow of long-dis- -. 
undertake to supply and circulate by Judge Wilkin in 32 A.B.A.J. 229), tance bombing planes can deny the oa 
reprints of such articles. Those in- t page 8: fact that distance is no longer a the 
terested will have to proceed to get . .. Either there is a valid criterion, Protective barrier from warfare. No a 
copies in some other way. a justice which stands above us all, a one who is aware of the importance with 

challenge presented to us, not by us, of lawyers in framing our own Con- 
Significant Features of Sedipatens beep aps) = oe achaninn,-ne. ites tae olewed Oe “ 
bo ogy trv a hseoved act is no justice, bee daly power or- intricate discussions and debates of a 
ganized in one fashion or another and the United Nations Assembly and sd 
To the Editors: setting itself up as law. Either there . Security Council, can deny the fact 
The Editors of the JourNaAt deserve  ¢xist_eternal, indefeasible rights of that here again the most consti- = 
the highest commendation of the | ™2® oF there are merely the opportu-  entious leadership of lawyers is im- : : 
profession and the public for the pe rac waggle hs perative; that leadership will be " 
- 2 opportunity of the unlucky. Either : . tain 
many improvements which have there is a sacred law, which can be ap- forthcoming only if the legal profes tics 
been made in the JOURNAL in recent pealed to against every inhuman, un- sion is kept constantly aware of the i 
years and in particular, the past just social order, against any caprice ature of the problems between na on 
year. In details of typography, for- | ae ae tions and all the possible solutions ‘* 
mat, illustrations and cover designs law is nothing but another name for short of suicidal war. im Sin 
alone, it has become infinitely more the chance products: of the actual In the respects I have mentioned, _ 
attractive and readable than it once elements of power in a political field 1 think the leadership of the JOURNAL i 
was. of force... . is not merely something to be com ie 
In my opinion the primary func- Against ruthless totalitarianism mended, but rather an imperative. In 
tion of the JourNAL should be to this is democracy’s only ultimate Hupson Hyatt ses 


keep lawyers and the public aware 
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philosophical bulwark. In elaborat- 


Cleveland, Ohio 
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THE DEVELOPMENT OF INTERNATIONAL LAW 


Louis B. Sohn * Editor-in-Charge 








———— 


The First Year of United Nations Legislation 


«In many countries the growth of 
law had to depend for a long time on 
the accumulation of judicial deci- 
sions. During the last hundred and 
fifty years, however, Courts have been 
displaced gradually by Legislatures 
as the principal law-making bodies. 

This development in the National 
field was accompanied by a similar 
trend in the International field. The 
number of international treaties 
dealing with matters of common con- 
cern to a group of states has in- 
creased from about five a year prior 
to 1914 to about thirty-five a year 
between 1920 and 1939. At the same 
time one can observe a broadening 
of the group of states bound by these 
treaties. They are no longer limited 
to a small group of European states, 
but embrace usually states from all 
the Continents. To mention but one 
example: The basic Convention of 
the Universal Postal Union binds 
now seventy-two states as compared 
with twenty-two in 1874. 

An evolution may be also noticed 
in the legislative methods by which 
these general international instru- 
ments have been adopted. In the 
early days, various governments had 
practically monopolized the prepara- 
tion of agreements relating to cer- 
tain topics in which they were par- 
ticularly interested, and no confer- 
ence could be held except when con- 
voked by the government concerned. 
In other cases, where no government 
was willing to take upon itself the 
burden of preparing and conducting 
a conference, there was no means 
available to launch an instrument. 
In some fields this situation was 
temedied by the creation of perma- 


nent bureaus and offices of Interna- 
tional Unions, among the main func- 
tions of which was the preparation 
of periodical revisions of the basic 
Conventions of the Unions. 


Legislation by Conventions 
Under the League 


When the League of Nations was es- 
tablished in 1920, its secretariat, com- 
missions and specialized organiza- 
tions assumed the task of preparing 
Conventions and convoking confer- 
ences. Some hundred and twenty 
Conventions were concluded under 
the auspices of the League of Na- 
tions from 1920 to 1939. Some of 
them were failures, but quite a few 
rallied over forty ratifications and 
became binding on the majority of 
the states of the world. In addition 
sixty-seven Conventions on _ labor 
questions were adopted at the twen- 
ty-seven sessions of the International 
Labor Conference held from 1919 to 
1939—an achievement without paral- 
lel in the annals of international 
legislation. Altogether, over five hun- 
dred international instruments were 
launched during 1919 to 1937, and, 
as collected by Judge Manley O. 
Hudson in his International Legis- 
lation, they form seven bulky vol- 
umes (some 6400 pages), dealing 
with a great variety of topics. 

Upon the coming into being of 
The United Nations on October 24, 
1945, a new era in international leg- 
islation was inaugurated. While the 
legislative powers of The United Na- 
tions are technically not larger than 
those previously exercised by the 
League of Nations, the fact that the 
United States, which kept aloof from 
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most League efforts, is now a mem- 
ber of the Organization, provides a 
new impetus for progress in this field. 
In general, the legislative powers 
of The United Nations and of its spe- 
cialized agencies do not exceed the 
ordinary limits imposed on interna- 
tional organizations in the past. The 
organs and agencies of The United 
Nations may only prepare and draft 
legislation, but not adopt it with im- 
mediate binding force upon states or 
individuals. Any enactment of The 
United Nations, whether called a 
constitution, treaty, convention, dec- 
laration, protocol or statute, becomes 
binding upon a state only if it has 
approved it in accordance with its 
constitutional processes. For instance, 
in the United States, the advice and 
consent of two-thirds of the Senate 
will be required in most matters. 
But a state may, by an agreement 
duly ratified by it, accept in advance 
certain enactments of an interna- 
tional organization as binding upon 
it. Thus the World Health Organi- 
zation was empowered by Articles 21 
and 22 of its Constitution to enact 
regulations on a variety of subjects 
which “shall come into force for all 
Members after due notice has been 
given of their adoption by the 
Health Assembly except for such 
Members as may notify the Director- 
General of rejection or reservations 
within the period stated in the no- 
tice.” Upon the ratification of this 
Constitution by the United States, 
regulations adopted under it would 
become binding upon the United 
States without the necessity of any 
further ratification except when the 
same were rejected by the United 
States within the specified period. 
Provisions of this kind constitute a 
great advance on previous methods 
and approach a process of legislation 
in the national sense of that word. 


The First Convention of 
The United Nations 


The legislative or law-proposing pow- 
ers of the General Asserably of The 
United Nations are less clearly de- 
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fined and somewhat narrower than 
those of some of the specialized agen- 
cies. The Charter of The United Na- 
tions confers on the General Assem- 
bly only one explicit legislative pow- 
er; namely to propose conventions 
with respect to the privileges and 
immunities of the Organization, 
of its officials, and of representatives 
of the Members. A Convention on 
the subject was approved by the 
General Assembly on February 13, 
1946. Following precedents set by 
the Assembly of the League of Na- 
tions, the General Assembly dis- 
pensed with the cumbersome pro- 
cedure of signature and ratification 
and substituted for it the simpler 
requirement of accession. The Con- 
vention has been acceded to by the 
United Kingdom, and the Secretary- 
General was informed by seven other 
Members that their instruments of 
accession will be deposited in the 
near future. 

The Charter of The United Na- 
tions also empowers the Economic 
and Social Council to prepare draft 
Conventions for submission to the 
General Assembly. Under this pro- 
vision, the Council prepared the 
Constitution of the International 
Refugee Organization, which was 
approved by the General Assembly 
on December 15, 1946. The care ex- 
ercised in the preparation of interna- 
tional instruments is well illustrated 
by the history of this Constitution. 
First, the General Assembly and its 
Third Committee studied the matter 
in February of 1946. Upon a recom- 
mendation of the Assembly, the Eco- 
nomic and Social Council established 
a special Committee on Refugees 
and Displaced Persons. This Com- 
mittee presented a report and a 
draft Constitution to the Council, 
which revised it at its second session 
in June of 1946. As some new prob- 
lems had been discovered during 
that session, a committee on the Fi- 
nances of the International Refugee 
Organization was created by the 
Council, and Members of The Unit- 
ed Nations were requested to submit 
their comments on the draft. On Oc- 
tober 3, 1946, the Council gave final ap- 
proval to the Constitution and trans- 
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os 
mitted it to the General Assembly. 

When the IRO Constitution was 
referred by the Assembly to its Third 
Committee, more than sixty new 
amendments were presented and 
were considered in a sub-committee, 
the full Committee, and again in 
the Assembly. Though the debates 
in the various organs and committees 
of The United Nations were often 
repetitious, they resulted in a clari- 
fication of numerous provisions and 
provide a wealth of material for the 
interpretation of the Constitution. 
Ratification or consent to the Con- 
stitution of the IRO has been recom- 
mended (March 12) by the Commit- 
tee on Foreign Relations of the Sen- 
ate of the United States. 


The Constitution of the 
World Health Organization 


The Constitution of the World 
Health Organization was prepared 
by a slightly different method. After 
a preliminary discussion at the first 
session of the Economic and Social 
Council, a Technical Preparatory 
Committee of Experts was appointed 
on February 15, 1946. The report of 
the Committee was referred by the 
Council to a Drafting Committee. In 
approving the report of the Com- 
mittee, the Council adopted a set of 
recommendations and _ suggestions, 
and referred them to a specially con- 
voked International Health Confer- 
ence. On July 22, 1946, the Confer- 
ence, after a month of heated debate, 
adopted the Constitution of the 
World Health Organization, which 
was opened immediately for signa- 
ture. 

It was to come into force when ac- 
cepted by twenty-six states by signa- 
ture without reservation as to ap- 
proval, by signature subject to ap- 
proval followed by acceptance, or by 
acceptance. In the last two cases a 
deposit of a formal instrument of 
acceptance was required. No further 
action by any organs of The United 
Nations was necessary in this case, 
but the Economic and Social Coun- 
cil took note “with satisfaction” of 
the successful work of the Confer- 
ence. Upon its recommendation, the 
General Assembly approved a loan 


to the Interim Commission of the 
new Organization and urged all 
Members of The United Nations to 
accept the Constitution at the earli. 
est possible date. 


The Charter for The International 
Trade Organization 


During 1946 work was begun also 
on the Charter for the International 
Trade Organization of The United 
Nations. Proposals on the subject 
were published by the United States 
Government in 1945, and the Eco. 
nomic and Social Council decided 
on February 18, 1946, to call a con. 
ference on the subject. Preliminary 
work was entrusted to a Preparatory 
Commission which met at London 
from October 15 to November 26, 
1946. Its deliberations centered on a 
suggested Charter prepared by the 
United States in September of 1946. 
The Commission agreed provision- 
ally on about 85 per cent of the draft 
and entrusted the remainder to a 
special drafting committee which 
met in New York in January of 1947. 
The second meeting of the Commis- 
tion, in Geneva, in April of 1947, 
will be followed by a general Con- 
ference at the end of the year. 


Constitutional Law for 
The United Nations 


All these instruments establish, or 
will establish, new links in the nex- 
us of agreements which taken to- 
gether form the constitutional law of 
The United Nations. They strength- 
en thus the structure built upon 
the various United Nations agree- 
ments concluded before 1946, such 
as the Convention and _ Interim 
Agreement on International Civil 
Aviation (1944), Constitution of the 
Food and Agriculture Organization 
(1945), Constitution of The United 
Nations Educational, Scientific and 
Cultural Organization (1945), Art: 
cles of Agreement of the Interna 
tional Monetary Fund (1945), and 
Articles of Agreement of the Inter- 
national Bank for Reconstruction 
and Development (1945). 

The International Labor Organt 
zation, established by the Peace 
Treaties of 1919, is the only one of 
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the specialized agencies of The Unit- 
ed Nations which survived the tran- 
ition from the League of Nations 
to The United Nations. But even 
this Organization has undergone con- 
siderable constitutional changes dur- 
ing 1945 and 1946. First, an instru- 
ment for the amendment of its 
Constitution was adopted by the In- 
ternational Labor Conference at its 
%th Session on November 5, 1945, 
in order to establish closer links be- 
tween the Labor Organization and 
The United Nations with respect to 
membership and finances. A new 
method of amending the Constitu- 
tion was also approved at that time. 
Numerous far-reaching amendments 
were adopted at the 29th Session of 
the Conference at Montreal, on Oc- 
tober 9, 1946. They provide, for in- 
stance, for the appointment of spe- 
cial advisers to delegates represent- 
ing colonial territories and for the 
broadening of obligations of Mem- 
bers with respect to the ratification, 
approval and execution of Conven- 
tions and recommendations. Of par- 
ticular interest to the United States 
are the new provisions relating to 
the duties of federal states. 

Proof of the vitality of the Inter- 
national Labor Organization may be 
found also in the fact that during 
1946 it has held two sessions of its 
Conference, the first of which adopt- 
ed nine Conventions concerning sea- 
men. At the second session, three 
Conventions dealing with the pro- 
tection of children and young work- 
ets were adopted. In another Con- 
vention adopted at that session, the 
80th Convention since 1919, certain 
general clauses in seventy-nine previ- 
ous Conventions were revised. 


Other Agencies Still at 

Organizational Stages 

Other specialized agencies of The 
United Nations were still in their 
organizational stage in 1946, and 
their activities manifested them- 
selves mostly in the elaboration of 


rules of procedure, the establishment 
of commissions, and the recruiting 
of competent staff. The Provisional 
International Civil Aviation Organi- 
zation conducted in addition a se- 
ries of regional conferences in Dub- 
lin, Paris, Cairo, and Washington, to 
discuss the special requirements of 
the different regions. It prepared also 
an agreement for the operation of 
weather stations in the North Atlan- 
tic. This was signed at London on 
September 26, 1946. 

Some of the agreements concluded 
in 1946 have as their aim the transfer 
of certain functions from old organi- 
zations to new United Nations or- 
ganizations. Very often they provide 
for the dissolution of previously ex- 
isting organizations. To this category 
belong: Protocol on the transfer of 
functions of the International Insti- 
tute of Agriculture at Rome to the 
Food and Agriculture Organization, 
signed at Rome on March 30, 1946; 
the protocol concerning the Interna- 
tional Office of Public Health at 
Paris, adopted by the International 
Health Organization on July 22, 
1946; the Agreement on the transfer 
of duties of UNRRA under the Sani- 
tary Conventions to the Interim 
Commission of the World Health 
Organization,-signed on October 22, 
1946; and the Protocol amending 
the Conventions relating to Narcotic 
Drugs, signed on December 11, 1946, 
after its approval by the General 
Assembly. 

Eight Trusteeships agreements 
were approved by the General Assem- 
bly on December 13, 1946, after a 
protracted. debate. They related to 
New Guinea (Australia), Ruanda- 
Urundi (Belgium), Cameroons and 
Togoland (France), Western Samoa 
(New Zealand), Tanganyika, Camer- 
oons and Togoland (United King- 
dom). New lines were thus drawn for 
the goverance of dependent peo- 
ples, quite different from those con- 
tained in the League of Nations man- 


dates. The Trusteeship Council of 
The United Nations was established 
on the next day, to supervise the exe- 
cution of these agreements. 


Agreements Between 

International Organizations 

The year 1946 has also witnessed 
the emergence of a new type of in- 
ternational instruments—agreements 
between international organizations. 
On December 14, 1946, the General 
Assembly approved the agreements 
concluded by the Economic and So- 
cial Council with the International 
Labor Organization, the United Na- 
tions Educational, Scientific and Cul- 
tural Organization, the Food and 
Agriculture Organization, and the 
International Civil Aviation Organi- 
zation. The last agreement was ap- 
proved, however, only on the condi- 
tion that ICAO would comply with 
the resolution of the General Assem- 
bly debarring the Franco Govern- 
ment of Spain from membership in 
international organizations brought 
into relationship with The United 
Nations. Attempts were also made 
during 1946 to bring other agencies 
into relationship with The United 
Nations; for instance, a draft agree- 
ment between The United Nations 
and the Universal Postal Union was 
adopted at a meeting of a Committee 
of Postal Experts on December 16, 
1946. A protocol bringing into force 
the agreement between The United 
Nations and the International Labor 
Organization was signed on Decem- 
ber 19, 1946. 

The picture sketched above depicts 
only the international legislation pro- 
mulgated under the auspices of The 
United Nations. In addition, some 
thirty other agreements were con- 
cluded during that year covering a 
wide range of subjects. After a com- 
parative lull during the years of war, 
the part played by international leg- 
islation in the progressive develop- 
ment of international law is again 
increasing. 
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Our Younger Lawyers 
by William R. Eddleman ~ Secretary, Junior Bar Conference 








=" The accompanying photograph 
shows the Junior Bar Council in 
session during its mid-winter meet- 
ing at the Edgewater Beach Hotel in 
Chicago, February 22 and 23. 
The Council joined in the recom- 
mendation that Association dues be 
increased to $12 per year for those 


This proposal was rejected by the 
Council because it was felt that the 
name “Junior Bar Conference” had 
acquired over a period of years a 
considerable dignity and value. 
The application of the Jackson 
Junior Bar of Mississippi was present- 
ed by Bernard W. Chill. The Counal 


Eugene C. Gerhart, of the Board 
of Editors, discussed the department 
in the AMERICAN Bar Association 
JournaL, “Our Younger Lawyers”, 
which is devoted exclusively to the 
activities of the Junior Bar Confer. 





ence. The use of pictures was sug. 
gested. 

The Council commended Ran. 
dolph W. Thrower, of Atlanta, for 
the support he had secured for the 
continuation of a study of the small 
loan business. 


George Frederick advised the 
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members in practice five years or approved the affiliation of this group Council of the workings of a legal ‘Th 
more. The Council’s recommenda- with the Junior Bar Conference. Par- reference plan in Milwaukee. This i . 
tion contemplated, however, that ticular commendation was made of plan operates through a panel of " a8 
lawyers. with military service who the accomplishments of the Jackson !awyers who volunteer their profes- = 
had been in practice for seven years Junior Bar in connection with its sional services at a prescribed mini- PB: a 
or less should be billed only one-half sponsoring of an Institute of Law. ™um consultation fee. The investi- png 
of the regular dues, like lawyers A set of model by-laws for the use gation of the merits of this plan was ary 
without military service in practice of local groups of younger lawyers referred by action of the Council to : 
five years or less. This action by the desiring to establish Junior Bars at the Activities Committee. ap 
Council was presented to the House local and State levels was adopted. The Hollanden Hotel in Cleve- 7. F 
of Delegates by Lyman Tondel, our Lewis R. Donelson presented a land was selected as headquarters for 5 a 
Section Delegate, in support of the report covering standards for partici- the Junior Bar’s annual meeting be- a 4e 
Board of Governors’ proposal to in-— pation in the competition for the ginning on September 20. Every coy 
crease dues. As noted elsewhere in  Aggsociation’s national award of merit young lawyer is urged to attend. Phil 
this issue, the proposal was adopted. presented annually to local and State Further announcements will be tide 
During the consideration of the Bar groups. forthcoming. On the 
budget for the coming year, many — 
items were necessarily curtailed in pon 
the interest of economy. However, - 
no reduction was made in the i " 
amount requested for the Public - 


Information Service which is going 
forward under the able direction of 
W. Carloss Morris, Jr., of Texas. 
The Council adopted a recom- 
mendation to the effect that there 
should be added to the membership of 
the Council two councilmen-at-large, 
from the Fifth, Eighth, Ninth and 
Tenth Circuits, in order to provide 
adequate representation from these 
large areas. A recommendation was 
presented by the Committee on By- 
Laws that the councilman from the 
District of Columbia be eliminated. 
This proposal was vigorously op- 
posed by J. Edward Bindeman. After 

















Seated at head of table with back to the camera is James D. Fellers, National Chairman from 
Oklahoma City, Oklahoma; on his left, T. Julian Skinner, National Vice-Chairman, Jasper, 


discussion, the recommendation was 
tabled for future consideration. 

It was proposed that the name 
“Junior Bar Conference” be changed. 


bama; on his right, William R. Eddi , National Secretary from Seattle, Washington. #4 
in the picture include J. Edward Bindeman, Charles Burton, Bernard Chill, lowe OE 
Walter Keaton, James E. Burns, Harris Reynolds, Randolph Thrower, W. Carloss Morris, 
Joiner, John $, Howland, Lyman Tondel, K. Thomas Everngam, George Frederick. 
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State Delegates Nominate 


Association Officers for 1947-48 


« The meeting of the State Delegates 
to make their nominations for As- 
ciation officers for 1947-48 was 
held at the Edgewater Beach Hotel, 
Chicago, on the morning of Febru- 


ay 25. Forty-six States and the Dis- 


trict of Columbia. were represented 
by Delegates elected by their Associ- 
ation members by mail ballot. 

A three-cornered contest was 
waged for the nomination for the 
presidency of the Association, be- 
tween Tappan Gregory of Chicago, 
Philip J. Wickser of Buffalo, and W. 
Eugene Stanley, of Wichita, Kansas. 
On the third ballot Mr. Gregory was 
nominated. A sketch of this nominee 
is elsewhere in this issue. 

In view of the extreme importance 
continuity in the business man- 





CHARLES RUZICKA 


agement of the Association, and the 
diligent service of the incumbents, 
Walter M. Bastian, of the District 
of Columbia, was re-nominated as 
Treasurer, and Joseph D. Stecher, 
of Toledo, Ohio, was re-nominated 
as Secretary. No nomination was 
made for the office of Chairman of 
the House of Delegates, Howard L. 
Barkdull, of Cleveland, Ohio, being 
the incumbent for a two-year term: 

The nominations for a three-year 
term in the Board of Governors 
were: 

Fourth Circuit: Charles Ruzicka, 
of Maryland 

Seventh Circuit: Albert B. Hough- 
ton, of Wisconsin 

Eighth Circuit: James G. Mother- 
sead, of Nebraska 





ALBERT B. HOUGHTON 


CHARLES RuzIcKA was born in 
Baltimore, Maryland, in 1896, and 
took his law degree at the University 
of Maryland in 1917. 

During World War I he served in 
the United States Navy. 

He is a member of the law firm 
of Brown & Brune, of Baltimore. 
He has been a member of the Amer- 
ican. Bar Association since 1922, and 
has been active as to its affairs, as 
well as in the American Law Insti- 
tute and the American Judicature 
Society. He served on the General 
Council as well as being State Del- 
egate from Maryland. 

ALBERT B. HouGHTON was born in 


Oshkosh, Wisconsin, in 1882. He 
was educated at the Normal School, 
the University of 


Oshkosh, and 





io 


JAMES G. MOTHERSEAD 
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Chicago, receiving the degree of 
Ph.B. in 1907 and J.D. in 1909. He 
has practised law in Milwaukee since 
1909 as a member in the firm of 
Houghton, Neelen & Bullinger. Mr. 
Houghton has been a member of 
the American Bar Association since 
1923 and has served on the Profes- 
sional Ethics and Grievance Com- 
mittee since 1937 and on the Law 
List Committee, 1937-39, 1944-47. 
He was President of the Milwaukee 
Bar Association, 1935-36 and Public 


25 


Administrator of Milwaukee County, 
1931-39. 

James G. MOTHERSEAD was born in 
Wallace, Nebraska, in 1889. He re- 
ceived his law degree in 1908 from 
the College of Law, University of 
Nebraska. He was President of the 
Nebraska State Bar Association in 
1936. He has practised law at North 
Platte and Scottsbluff, Nebraska, 
since 1913. He has been a member 
of the American Bar Association 
since 1921, has been a member of 


Practising lawyer's guide to the 





current LAW MAGAZINES 


Aviation LAW—Powers of the 
States—“One Air Law—or 49?”: The 
March number of Flying contains an 
up-to-date article by Merrill Armour, 
Assistant General Counsel, as to Safe- 
ty, for the Civil Aeronautics Board. 
It deals with a major legal problem 
now confronting commercial and pri- 
vate airplane operation in the United 
States: The complications and fric- 
tions caused by overlapping federal, 
State, county and city aviation laws, 
rules and regulations. Some of the 
proposals seriously considered in 
some States and large cities are star- 
tling in their potentialities of restric- 
tion and confusion. Lawyers who 
have to deal with State and munici- 
pal regulations in this field will find 
the article worth saving for reference. 
(Address: Flying, No. 185 North 
Wabash Avenue, Chicago 1, IIl.; price 
for a single copy: 25 cents) . 


Creprrors’ RIGHTS — “Defin- 
ing a Preference in Bankruptcy”: 
Professor James Angell McLaughlin 
of the Harvard Law School, who 
formulated a number of substantial 
amendments to the National Bank- 


ruptcy Law which were embodied in 
the Chandler Act of 1938, has written 
as to the results of judicial and legis- 
lative attempts at defining prefer- 
ences in bankruptcy, with primary 
reference to the avoidance-of-prefer- 
ence provisions of Section 60 in the 
Act of 1898, and its amendments 
down to and including the Chandler 
Act. His article in the December 
issue of the Harvard Law Review 
(Vol. LX—No. 2; pages 233-260) cen- 
ters its discussion on the effect on Sec- 
tion 60 of State rules requiring or 
permitting: certain methods of pro- 
cedure (e.g., recording, giving of 
formal notice, marking of books of 
account) for perfecting transfer. In 
considerable detail, he analyzes the 
amendment to Section 60 recently 
proposed by a special committee of 
the American Bar Association and 
the National Bankruptcy Conference. 





the House of Delegates and a State 
Delegate. 


As the 1947 Annual Meeting will 
open in Cleveland, Ohio, on Sep- 
tember 22, any independent nomina. 
tions by petitions signed by mem. 
bers of the Association, for any of 
these offices, have to be filed not 
later than August 13 nor earlier than 
July 14. Elections will be by the 
House of Delegates in Cleveland. 


Under this amendment, the criterion, 
for purposes of Section 60, of bona 
fide purchase in measuring the rights 
of the transferee, would be replaced 
by a test formulated in terms of lien- 
holding. (Address: Harvard Law Re. 
view, Cambridge 38, Mass.; price for 
a single copy: 75 cents) . 


Criminat LAW—“The Pattern 
of Murder in Insanity”: Dr. Louis H. 
Cohen, a teacher of Legal Psychiatry 
at Yale University, and Dr. Thomas 
E. Coffin, Assistant Professor of 
Psychology at Hofstra College, have 
collaborated on an article in the 
November-December issue of The 
Journal of Criminal Law and Crim 
inology (Vol. XXXVII—No. 4; pages 
262-287) . They express their opinion 
that murders committed by the im 
sane follow a pattern different from 
that of criminal murders. The arti- 
cle sets forth criteria of “insane 
murders” which they suggest 4 
helpful as a supplement to formal 
psychiatric examination. (Address: 
The Journal of Criminal Law and 
Criminology, 357 East Chicago Ave 
nue, Chicago 11, Ill; price for 4 
single copy: $1.00) . 


a, 





Editor's Note 


Members of the Association who wish to obtain any article referred to should 
make a prompt request to the address given with remittance of the price stated. If 
copies are unobtainable from the publisher, the Journal will endeavor to supply, 
at a price to cover cost plus handling and postage, a pianograph or other copy of a 


current article. 
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(CriMINAL PROCEDURE—“The 
New Federal Rules of Criminal Pro- 
cedure: II”: The second article on 
the new Federal Rules of Criminal 
Procedure, by George H. Dession, 
Professor of Law at Yale Law School 
and member of the Supreme Court's 
Advisory Committee on Rules, is in 
the January issue of the Yale Law 
Journal (Vol. 56—No. 2; pages 197- 
257). It is devoted to a discussion 
of the new Rules relating to the 
indictment and information, the ar- 
raignment and preparation for trial, 
venue, the trial, judgement, appeal, 
supplementary and special proceed- 
ings, certain general provisions relat- 
ing to the presence of the defendant 
at certain stages of a criminal pro- 
ceeding, computing procedural inter- 
vals of time, bail, motions, dismissal 
and various other important aspects 
of the trial of a law suit. In his 
conclusion Professor Dession says: 
“Realization of the objectives en- 
dorsed by the Rules now rests on the 
District Judges. Success depends on 
a full recognition that the policy of 
the Rules, which seeks to prescribe 
the basic essentials of a fair proceed- 
ing, and avoid detail, is to favor 
flexibility, and that precedents ante- 
dating the Rules are not, generally 
speaking, pertinent to their interpre- 
tation.” (Address: The Yale Law 
Journal, Yale Station, New Haven, 
Conn.; price for a single copy: $1.25) . 


Mecepents ESTATE — PRO- 
BATE AND ADMINISTRATION 
~“Model Probate Code and Mono- 
graphs on Probate Law: “A Review”: 
Professor Russell D. Niles of the New 
York University School of Law has 
reviewed for the January issue of the 
Michigan Law Review (Vol. 45— 
No. 3; pages 321-340) the Model Pro- 
bate Code drafted under the auspices 
of the American Bar Association and 
the University of Michigan Law 
School. He is justifiably enthusiastic 
about the evolution of this valuable 
Slide through the maze of conflicting 
ules governing the administration 
of decedents’ estates. His discussion 
of major features of the Code pro- 
Vides a helpful summary and digest; 





his arguments in support of the Code 
provisions appear persuasive. It is a 
matter of some regret, however, that 
the draftsmen of the Code felt it 
necessary to perpetuate the publica- 
tion of notice to creditors and the 
statute of non-claim cutting off 
creditors’ rights. The approach in 
New York and elsewhere, whereby 
creditors may always file a claim 
(within the period of the general 
Statute of Limitations) so long as 
estate assets remain undistributed, 
and can follow assets into the hands 
of distributees, seems more equitable. 
Also, the view that only the first 
notice of probate or administration 
is jurisdictional and that all proceed- 
ings thereafter may be based thereon 
seems unsound. An accounting pro- 
ceeding at least should require a 
separate general notice. Frequently 
the necessary parties to a probate or 
administration proceeding are not 
the same as the parties who may be 
entitled to object to an account. (Ad- 
dress: Michigan Law Review, Ann 
Arbor, Michigan; price for a single 
copy: $1.00.) 


Lasor LAW — “Portal-to-Portal 
Pay”: No matter what is ultimately 
done by the Congress to nullify pend- 
ing portal-to-portal back-pay suits 
and to define the meaning of “work” 
and “workweek” under the Fair La- 
bor Standards Act, the decision of 
the Supreme Court in Anderson v. 
Mt. Clemens Pottery Company, 328 
U.S. .., has far-reaching effects that 
will survive any statutory changes. 
An understanding of the Mt. Clem- 
ens decision is essential to a proper 
determination of working-time un- 
der the present law as well as to an 
understanding of changes enacted as 
a result of it. An article by Mr. 
George Edward Cotter in the Janu- 
ary issue of the Virginia Law Review 
(Vol. 33—No. 1; pages 44-69) is rec- 
ommended for both purposes. It an- 
alyzes various non-productive activi- 
ties which come within the ambit 
and rationale of the Mt. Clemens 
decision, such as walking-time, travel- 
time, waiting-time, lunch-time and 
preliminary activities. It also indi- 
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cates steps that may be taken by an 
employer to comply with the statu- 
tory requirements as thus far inter- 
preted by the Supreme Court. (Ad- 
dress: ‘Virginia Law Review, Char- 
lottesville, Va.; price for a single 
copy: $1.00). 


Manpamus — “Mandamus to 
Review State Administrative Action”: 
Confusion resulting in the applica- 
tion of the principles governing the 
issuance of the writ or order of man- 
damus is demonstrated in a compre- 
hensive article, replete with foot- 
notes, by Foster H. Sherwood in the 
December issue of the Michigan Law 
Review (Vol. 45—No. 2, pages 123- 
162). While there is no dispute con- 
cerning the statement of the rule that 
mandamus will issue to control min- 
isterial but not discretionary power, 
the legal definitions of the terms in- 
volved are pointed to by the author 
as doing little or nothing to clarify 
understanding. He cites many con- 
flicting decisions to illustrate the elas- 
ticity of judicial treatment of specific 
functions as discretionary or minis- 
terial, and concludes that there is no 
dividing line or criterion for distin- 
guishing between ministerial and dis- 
cretionary administrative functions. 
He suggests that, if some measure ot 
logic and predictability is a virtue in 
the law, explicit provision for judi- 
cial review must be made in detail in 
the statutes establishing individual 
agencies. (Address: Michigan Law 
Review, Ann Arbor, Mich.; price for 
a single copy: $1.00): 


Procepure — “Permissive Join- 
der of Parties and Causes in North 
Carolina: A contribution to the De- 
cember issue of the North Carolina 
Law Review (Vol. 25 —No. 1; pages 
1-57), by Henry Brandis, Jr., Asso- 
ciate Professor of Law at the Univer- 
sity of North Carolina, sets forth a 
comprehensive review of the North 
Carolina law as to joinder of parties 
and causes of action. The author 
discusses first the basic statutory pro- 
visions as to joinder of parties and 
causes of action and then the joinder 
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of causes of action from the point of 
view of improper joinder, the venue 
with respect to causes requiring dif- 
ferent places of trial, and the conse- 
quences of misjoinder. He reviews 
elaborately the apposite case authori- 
ties on parties and causes of action, 
with particular reference to problems 
involved in creditors’ bills, estate 
litigation, corporate mismanagement, 
and fraud cases, land suits and gen- 
eral contract and tort cases. His con- 
clusion is that the Supreme Court of 
North Carolina has interpreted liber- 
ally the joinder statutes but that the 
statutes themselves require revision 
and modernization after the fashion 
of the Federal Rules of Civil Proce- 
dure. Although the article is of 
particular interest to lawyers in 
North Carolina and other States with 
like statutory provisions, it should be 
helpful also to those concerned with 
practice and procedure generally. 
(Address: North Carolina Law Re- 
view, Chapel Hill, N. C.; price for a 
single copy: 80 cents.) 


Procepure — “Recent Develop- 
ments in Pleading and Practice in 
the State of New York”: The Febru- 
ary issue of The Record of the Asso- 
ciation of the Bar of the City of New 
York (Vol. 2—No. 2; pages 59-89) 
contains an article by Harold R. 
Medina, of the New York Bar, pro- 
cedural expert and Associate Profes- 
sor of Law at the Columbia Univer- 
sity Law School. In his characteristic 
fashion, Mr. Medina outlines suc- 
cinctly the changes and additions in 
1945 and 1946, in the New York 
Civil Practice Act and the New York 
Rules of Civil Practice. He stresses, 
among other things, the revision of 
the statutes relating to service by 
publication and personal service 
without the State without an order; 
the overhauling of “third party” 
practice; the statutory changes made 
in respect of actions against partners 
or persons jointly liable; the addition 
of a new section of the Civil Practice 
Act permitting the commencement of 
actions for rescission at law without 
prior restoration or tender of benefits 
received, and certain amendments 
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clarifying appeal procedure in New 
York. By way of conclusion, Mr. Me- 
dina recognizes that in the two-year 
period “there has been a marked tend- 
ency on the part of the Legislature 
to follow the leadership of the Ju- 
dicial Council, the Law Revision 
Commission, and the Bar Associa- 
tions, in the matter of amendments 
to the Civil Practice Act and allied 
statutes”; but he cogently observes 
that in order to avoid tinkering or 
tampering with the laws regulating 
civil practice and procedure, “the 
need was never more present than it 
is today for placing the responsibility 
for the civil practice with the Court 
of Appeals. The federal experience 
has pointed out the road; and it is 
devoutly to be hoped that the State 
of New York will follow this leader- 
ship.” (Address: Association of the 
Bar of the City of New York, 42 West 
44th Street, New York 18, N. Y.; 
single copies available on request to 
the Association) . 


Restrrution—“Restitution of 
Benefits Acquired through Illegal 
Transactions”: A comprehensive arti- 
cle by John W. Wade in the February 
issue of the University of Pennsylva- 
nia Law Review (Vol. 95—No. 3; 
pages 261-305) considers the rules of 
law applicable to situations wherein 
a plaintiff seeks restitution in con- 
nection with an illegal transaction. 
According to the maxim In pari de- 
licto potior est conditio defendentis, 
relief should be denied. The multi- 
tude of exceptions to the maxim have 
vested the Courts with discretion in 
deciding individual cases. The au- 
thor’s full analysis of each of the ex- 
ceptions suggests that in many cases, 
the application of a so-called excep- 
tion is no more than a screen behind 
which the Court weighs the advan- 
tages and disadvantages which may 
result from allowing a defendant to 
be unjustly enriched or from extricat- 
ing a plaintiff from a situation in 
which his own “evil” conduct has 
placed him. 

The flexibility with which the 
maxim and its exceptions have been 
applied is approved by the author, 





who appends to his article his draft 
of a statute which he offers as q 
solution to the problems. In accord. 
ance with the suggestion of Dean 
Wigmore, a cause of action would be 
conferred for the restitution of 
money paid, property transferred or 
services rendered, in connection with 
an illegal transaction. The statute 
would subtract from the damages, 
which are the amount of the unjust 
enrichment, a sum for the use of the 
county. This deduction would be 
made by the Court on taking into ac 
count, among other things, the degree 
of moral turpitude found to be in- 
volved. An analogy may be found in 
the provision of the Mexican Civil 
Code that one-half of the damages 
shall accrue to the plaintiff and the 
rest to public charity. (Address: Uni- 
versity of Pennsylvania Law Review, 
3400 Chestnut Street, Philadelphia 4, 
Pa.; price for a single copy: 75 cents.) 


Torrs—The Infant and Negli- 
gence per se in Pennsylvania”: In the 
above article in the January issue of 
the Dickinson Law Review (Vol. LI 
—No. 2; pages 79-92), Professor J. 
Douglas Mertz gives a critical analy- 
sis of the rule of law recently estab- 
lished by the Pennsylvania Supreme 
Court that an infant (under 14 years 
of age) is guilty of negligence per se 
when injured while violating the 
State Vehicle Code (riding on the 
tail-gate of a truck). He points out 
that generally the standard of con- 
duct required of children in deter- 
mining their negligence, is not that 
of adults, but is rather the standard 
which a jury would expect of a child 
of like age, capacity and experience. 
After discussing many pertinent de- 
cisions of that Court, the author con- 
cludes “that the rule of negligence 
per se in the case under discussion is 
an unwarranted extension of a fixed 
legislation standard into an area in 
which the rigid standard of conduct 
is contrary to the recognized method 
of approach and is unfair to the 
group to which it is applied”. (A¢ 
dress: Dickinson Law Review, Car 
lisle, Penn.; price for a single copy: 
75 cents) . 
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Tax Notes 


® Prepared by Committee on Publications, Section of Taxation: Mark H. Johnson, 





Chairman, New York City, William A. Blakely, Dallas, Texas, Philip Bardes, Howard 
0. Colgan and Martin Roeder, New York City, Allen Gartner, Washington, D. C., and 


Edward P. Madigan, Chicago. 


Hysband-Wife Partnerships 

and Tenancies by the Entirety 

# A recent Tax Court decision high- 
lights the discrimination which re- 
sults from the application of local 
law to income taxation of husband 
and wife. It is now an old story that 
in the nine community property 
states a husband and wife do not 
need a partnership agreement to ef- 
fect a division of their income; that 
division is automatically accom- 
plished by local law, and the Federal 
tax law is required to recognize it. In 
the other thirty-nine states, however, 
not even a partnership agreement rec- 
ognized by state law is enough to ac- 
complish this division for Federal in- 
come tax purposes. Several of these 
less favored states, however, can give 
their citizens a “quasi-community” 
status by reason of their recognition 
of tenancies by the entirety. 

Under this ancient property con- 
cept, income from property held by 
the entirety belongs equally to hus- 
band and wife. It is immaterial that 
the property was purchased by the 
husband, or that the income was pro- 
duced by his services. In George K. 
Brennan, 4 T.C. 1260, this rule was 
applied not only to dividends and 
mining royalties under Pennsylvania 
law, but also to income from mining 
operations conducted by the husband. 

The most recent decision involved 
‘contractor’s income under Oregon 
law. In Edwin F. Sandberg, 8 T.C. 
No. 52, the husband bought various 
Properties, built houses, and then 
tented or sold them. He entered into 
@ partnership agreement with his 
wife for these activities, but the court 
held that the wife contributed 
neither capital nor substantial serv- 
lees, and that therefore the partner- 


ship must be ignored under the 
Tower rule. Nevertheless, the court 
held that, with respect to such prop- 
erty as was owned by them as tenants 
by the entirety, rent income and sell- 
ing profit were to be divided equally. 
The Commissioner argued that the 
husband should be first taxed upon 
that part of the income which was 
produced by his personal services, 
and that only the excess should be 
divided. The court said, however, 
“Petitioner received no money for his 
services; he created, by his services, 
other property of which his wife was, 
under state law, an equal owner”. 
The entire income was therefore held 
divisible between them. 

It is of course difficult to see why 
this rationale should not apply to 
family partnerships which are also 
recognized by state law. It is ap- 
parently too late, however, to seek a 
reversal of the Tower case, at least in 
the Tax Court. The net result is that 
the family tax rate is dictated by 
geography. It is apparent that there 
is only one politically expedient 
device to eliminate the discrimina- 
tion which now operates against 
residents of non-community and non- 
entirety states. That device, which has 
been recommended by the American 
Bar Association, is an optional and 
automatic division of husband-wife 
income in all states. It is to be hoped 
that Congress will see fit to enact 
such a measure in the near future. 


Tax-Free Liquidation 

of Subsidiary Corporation 

Against a vigorous dissent, the Tax 
Court has apparently held that the 
Commissioner may “waive” regula- 
tions which operate in favor of the 
taxpayer. In Burnside Veneer Co., 


26 


8 TC No. 55, the taxpayer corpora- 
tion claimed a loss on the liquidation 
of a subsidiary corporation. The gov- 
ernment contended that the loss was 
disallowed under I.R.C. §112(b) (6). 
The taxpayer argued that it did not 
comply with that section, because 
there was no “plan of liquidation 
under which the transfer of all of 
the property under the liquidation 
is to be completed within three years 
from the close of the taxablé year 
during which is made the first of the 
series of distributions under the 
plan”. The regulations specify that, 
for the distribution to qualify under 
the statute, the plan “shall include a 
statement showing the period within 
which the transfer of the property 
of the liquidating corporation to the 
recipient corporation is to be com- 
pleted”. The court held that these reg- 
ulations were merely for the govern- 
ment’s protection, and that a failure 
to comply with them may not be set up 
as a basis for the allowance of a loss. 


French Treaty 

The amendment of the 1939 income 
tax treaty with France is now await- 
ing ratification. Apart from relative- 
ly minor substantive changes, the 
new treaty introduces a dangerous 
principle in its provisions for recip- 
rocal assistance in tax collection. 
Moreover, the language used in the 
treaty is ambiguous. If taxes are 
“definitively due” in accordance with 
the law of the taxing state, the other 
state is required to collect that tax 
“in accordance with the laws ap- 
plicable to the enforcement and col- 
lection of its own taxes”. It is not 
clear under this provision whether a 
French tax may be immediately as- 
sessed by the collector, or whether the 
assessment must be preceded bya nine- 
ty- day letter and the opportunity for 
the taxpayer to contest his liability 
before the Tax Court. If the latter 
interpretation holds, then the Tax 
Court will be burdened with the ad- 
ministration of a foreign tax law. 
If the former, then American assets 
will be subjected to the tender mer- 
cies of foreign tax administration. 
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House of Delegates: 


Proceedings of Meeting 


™ The working meeting of the delegate body of the legal 
profession, midway in the Association year which will end 
with the Association's Annual Meeting in Cleveland on 
September 22, debated and voted many actions which should 
be read carefully by every member of our Association. As 
usual, the House showed sure-footed and independent judg- 
ment; after debate and deliberation it did not hesitate to 
reject or modify the recommendations of Committees, Sections, 
or the Board of Governors. In giving the text of the decisions 
made and the Resolutions adopted, we give such a resume 
of the debates as our space permits, and also summarize the 
following as among the formal actions of particular importance: 


1. The new Committee on the Judiciary was given the 
powers and auxiliary organization to enable it to function, 
in behalf of the public and the profession, to help secure 
qualified appointments and confirmations to federal judge- 
ships, including the power to promote, support or suggest 
highly qualified nominees as well as to oppose unfit or less 
qualified persons (see pages 396-398). 


2. A new Standing Committee on Public Relations was 
chosen, to promote the interests of the profession, help foster 
the good repute of the lawyers and their Association; and the 
selection of a full-time Director was advanced (see pages 
394 and 405). 


3. The members of the eminent Council, part of them 
non-lawyers, were confirmed, to select a Director for the 
Survey of the Legal Profession and advise as to the conducting 
of it, for its duration (see page 326). 


4. Recommendations which urged the ending of the dis- 
crimination against lawyer-veterans in the financial allowances 
for on-the-job training were approved (see page 404). 


5. Significant recommendations by the Committee on Com- 
merce were adopted, including support for the Bulwinkle 
Bill (S:110, H.R. 221) as to railroads and the Anti-trust Acts 
(see page 403). 
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6. Legislative recommendations as to patent, trade-mark 
and copyright law were endorsed (see pages 403-404), includ- 
ing the Section’s proposals for extensive amendments of the 
Lanham Trade-Mark Act of 1946 which will be summarized 
in our May issue. 


7. The Association took its stand in favor of the filing 
of a new American Declaration under Article 36 (2) of the 
Statute of the World Court, to eliminate the Connally Amend- 
ment which reserved to the United States a power of unilateral 
determination as to what legal disputes were not submitted 
to the jurisdiction of the Court because involving “essentially 
domestic’’ matters (see pages 400-401). 


8. The House again urged united, undivided American 
support for The United Nations, declared without opposition 
its support of the declared bi-partisan or “unpartisan” foreign 
policy of our country, endorsed a careful and comprehensive 
statement of the American position as to control of atomic 
energy and progressive disarmament, and gave hearty 
approval to the joint project of the Canadian and American 
Bar Associations for Regional Conferences and definitive 
formulations in furtherance of international law (see page 402). 


9. The House approved the Board of Governors’ creation 
of a committee to support the recommendations of the Advisory 
Committee on Military Justice (see page 394). 


10. Perhaps the most important of all, for the long-run 
future of our Association, the House discussed the facts 
reported to it as to the increased costs of carrying on the 
Association's business and the costs of new projects which 
the Association is undertaking in response to demands from 
the profession and the public; and the House voted to increase 
the annual dues to $12 and to increase the life membership 
fee to $300—"bigger dues for bigger duties” summed uP 
the debate and action (see pages 394-396). 


Other interesting and important actions are reported in 
the following Proceedings. 
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Chairman, House of Delegates 












FIRST SESSION 


House of Delegates 


® As usual, the opening was a “house-keeping” session, devoted considerably to 


internal affairs of the Association. There were many changes in the House member- 


ship from the State and local Bar Associations. President Rix gave an impressive 


report as to broadened work, and Chairman Barkdul!l took over the dispatch of 


calendared business. Judge Haymond's report for the Budget Committee showed 


that the Association is “in the red” because of increased costs and multiplied activi- 


ties, although income has gone up. For reasons fully presented from several sources 


and carefully considered, the amount of the annual dues, fixed at $8 twenty years 


ago, was increased to $12. The appointments to the vital new Standing Committee 


on Public Relations were confirmed. Over the opposition of a majority in the Board 


of Governors but under the leadership of President Rix, the new Committee on the 


Judiciary was empowered to promote, support or suggest qualified nominees for 


federal judgeships, as well as to oppose unfit selections. Other recommendations of 


the Committee were approved, in part against adverse recommendations by the 


Board of Governors. 





"The mid-year meeting of the 
House of Delegates was convened 
in its first session at 2 o’clock on the 
afternoon of February 24, at the 
Edgewater Beach Hotel, in Chicago. 
President Carl B. Rix was in the 
Chair during the opening formalities. 

Roll-call by Secretary Joseph D. 
Stecher, of Ohio, showed an attend- 
ance of 148. Every jurisdiction was 
represented except Hawaii, Puerto 
Rico and the Territorial Group. 

Mr. Stecher announced that mem- 
bers of the House had been sent a 
summary of action taken by the 
House at Atlantic City and that a 
more detailed report of the proceed- 
ings had been published in the Feb- 
tuary, 1947, issue of the JouRNAL, in 
compliance with the rules of the 
House as to furnishing a record of 
its proceedings, 

Chairman Glenn M. Coulter, of 
Michigan, reported for the Commit- 
tee on Credentials and Admissions. 
Because the new two-year terms for 
the Delegates of State and local Bar 
Associations were operative for this 
meeting, there were many newcom- 
ts to the House. For the previous 
roster, see 32 A.B.A.J. 458, and 33 
AB.A.J. 180. In adopting the re- 
port and roster, the House approved 
the accreditation of the following 


representatives of State and local 
Bar Associations: 





Francis H. INGE 

Joe C. BARRETT 

O. D. HAMLIN, JR. 

M. B. WELLINGTON 
HEREWARD WAKE > 
WILLIAM POOLE 

Joun J. CARMopy 
WILsBurR L. GRAy 
Francis W. HILL, Jr. 
RospertT R. MILAM 

B. D. MurpHy 

E. B. SMITH 

WILLIAM M. JAMES 
XAYWIN KENNEDY 
FLoyp E. THOMPSON 
VERNE G. CAWLEY 
CuHar.es A. Lowe 
Burt J. THOMPSON 
BERYL R. JOHNSON 
Epwarp A. Dopp 

LEON SARPY 

Joun J. MAHON 

J. Kemp BARTLETT, Jr. 
Horace E. ALLEN 
NATHAN P. AVERY 
JoserH SCHNEIDER 
GLENN M. COULTER 
CuHartes M. HUMPHREY 
LAURENT K. VARNUM 
M. J. GALVIN 

Horace VAN VALKENBURG 
EARLE L. WINGO 
CuHarwes L. CARR 
Davin L, MILLAR 
ALLEN L. OLIVER 
James T. FINLEN, JR. 
Pau. E. BosLAuGH 
Rosert W. Upton 
RoBERT CAREY 

Frank T. Lioyp, JR. 
SYLVESTER C. SMITH, JR. 
Fioyp W. BEUTLER 
JoserH Roscu 

PHILIP J. WICKSER 
Louts J. Poisson 

H. A. MACKOFF 
Waymon B. McLEskrey 
Jay P. Taccart 






































Alabama State Bar Association 

Bar Association of Arkansas 

The State Bar of California 

State Bar Association of Connecticut 
Delaware State Bar Association 

Bar Association of the District of Columbia 


“ “ “ “ “ “ “ 


Florida State Bar Association 
Georgia Bar Association 

Idaho State Bar 

Illinois State Bar Association 
Indiana State Bar Association 
Iowa State Bar Association 

Bar Association of the State of Kansas 
Kentucky State Bar Association 
Louisiana State Bar Association 
Maine State Bar Association 
Maryland State Bar Association 
Massachusetts Bar Association 


The Law Society of Massachusetts 
State Bar of Michigan 


Minnesota State Bar Association 


Mississippi State Bar 
The Missouri Ba 


“ “ “ 


Montana Bar Association 

Nebraska State Bar Association 

The Bar Association for the State of New Hampshire 
New Jersey State Bar Association 


“ ve “ “ “ 


The State Bar of New Mexico 
New York State Bar Association 
The North Carolina State Bar 


State Bar Association of North Dakota 
The Ohio State Bar Association 
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- House of Delegates 





W. E. Crowe 

DAN M. WELCH 

F. M. SERCOMBE 

OwEN J. ROBERTS 
EpmMuND C. WINGERD 
FRANK L. HINCKLEY 
PINCKNEY L. CAIN 
DwicHt CAMPBELL 
James P, ALEXANDER 
Lro BREWER 

FRANK HARTGRAVES 
LELAND M. CUMMINGS 
OsM_ER C. Fitts 
STUART B. CAMPBELL 
WHITWELL W. Coxe 
R. V. WELTs 

Tuomas B. JACKSON 
Quincy H. HALE 

Joun S. SpROWLS 

L. A. BowMAN 

PAUL FUSSELL 

MartTINn J. DINKELSPIEL 
STEPHEN E. HurLEy 
PAuL R. KAcu 

EviaAs FIELD 

James I. McC.intock 
WILLIAM W. Crowpus 
Joun H. Yaucn, Jr. 
FRANKLIN E. PARKER, JR. 
Wuitneéy NortH SEYMOUR 
Murray M. SHOEMAKER 
H. Austin HAUXHURST 
CHARLES E. KENWORTHEY 
G. Dixon SHRUM 

J. Cteo THOMPSON 
FRANK E, HOLMAN 


meeting: 


GerorcE E. BRAND 
WALTER P. ARMSTRONG 
Harry Core BATES 
Rosert H. SHIELDS 
DAPHNE ROBERT 


which they represent: 


WarrEN A. SEAVEY 
WALTER R. JOHNSON 
WaArREN F. Cressy 
W. E. STANLEY 


JAMES P, ALEXANDER 


W. James MacINTosH 
CHARLES O. RUNDALL 
SIDNEY TEISER 

Joun R. SNIVELY 

V. J. Skutr 

WILLIAM Roy VALLANCE 
RoBERT G. SIMMONS 
LyMAN M. TOonpeEL, JR. 
LEE PRESSMAN 

JoserH A.- McCrain, Jr. 
WILtt1AM A. DOUGHERTY 
W. J. MATTISON 

W. D. Kerr 

Stopparp M. STEVENS 
WALTER W. LAND 

Percy W. PHILLIPS 
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Oklahoma Bar Association 


Oregon State Bar 
Pennsylvania Bar Association 


Rhode Island Bar Association 
South Carolina Bar Association 
State Bar of South Dakota 

State Bar of Tex 


“ “ “ 


“ee “ “ “ 


Utah State Bar 

Vermont Bar Association 

The Virginia State Bar Association 
Virginia State Bar 

Washington State Bar Association 

The West Virginia Bar Association 
State Bar Association of Wisconsin 
Wyoming State Bar 

Los Angeles Bar Association 

Bar Association of San Francisco 

The Chicago Bar Association 

The Bar Association of Baltimore City 
Boston Bar Association 

Detroit Bar Association 

The Bar Association of St. Louis 

Essex County Bar Association (N. J.) 
Association of the Bar of the City of New York 
New York County Lawyers’ Association 
Cincinnati Bar Association 

The Cleveland Bar Association 
Philadelphia Bar Association 

The Allegheny County Bar Association (Pa.) 
The Bar Association of Dallas 

Seattle Bar Association 


The following delegates had been certified as representatives of affiliated 
organizations for the term ending with the adjournment of the 1947 annual 


American Judicature Society 
The American Law Institute 


Association of Life Insurance Counsel 
The Federal Bar Association 
National Association of Women Lawyers 


The following were certified as delegates ex officio of the organizations 


Association of American Law Schools 

The National Association of Attorneys General 

National Conference of Bar Examiners 

National Conference of Commissioners on Uniform 
State Laws 

National Conference of Judicial Councils 


The accreditation of the following Section delegates was approved: 


Section of Administrative Law 

Section of Bar Activities 

Section of Corporation, Banking and Mercantile Law 
Section of Criminal Law 

Section of Insurance Law 

Section of International and Comparative Law 
Section of Judicial Administration 

Junior Bar Conference 

Section of Labor Relations Law 

Section of Legal Education and Admissions to the Bar 
Section of Mineral Law 

Section of Municipal Law 

Section of Patent, Trade-Mark and Copyright Law 
Section of Public Utility Law 

Section of Real Property, Probate and Trust Law. 
Section of Taxation 
















































































Bar Associations: 

The Record of the Atlantic Git 
sessions of the House (33 ABA. 
180, February, 1947) was approved, 


President Rix Reports 

Renewed and Broadened Work 

The Association’s President first de. 
scribed to the House the many bet. 
terments and readjustments that have 
necessarily been made in Headquar- 
ters, to facilitate the handling of the 
expanding work and the many addi- 
tional activities taken on. During 
the war these improvements had to 
be held in abeyance. ‘‘Many of the 
delays and deficiencies of the past 
will now be overcome”, he said. 

He paid tribute to the way in 
which the Executive Secretary, Mrs. 
Olive G. Ricker, and her staff, have 
carried on the work when adequate 
equipment, supplies, and personnel, 
were unobtainable. He announced 
that Noble Stevens is now in charge 
of office operations, including the 
financial, “taking a great burden off 
the Treasurer”’, 

“Your officers and your executives 
in this Association can never be 
idle”, Mr. Rix said. “We have gone 
into many new fields and are carty- 
ing forward many new kinds of work 
for the lawyers and for the public. 
The amount of time that is required 
is amazing. Presidents of State and 
local Bar Associations have to put in 
most of their time for their State 
or locality. We are trying to do these 
things in a way to cover the whole 
country. 

“We are taking up now many 
fields of work which were not under- 
taken, or were suspended, during the 
war. We are not devoting ourselves 
merely to improving the adminis 
tration of justice in the Courts. We 
deal with many phases of law and 
justice, in our country and the world. 

“We are engaged in a vast enter 
prise, and are in a splendid position 
to go ahead. It will take our tme 
and our money. We can do the job.” 


Chairman Barkdull Takes 

Up the Calendar 

At this point the Chairman of the 
House, Howard L. Barkdull, of Ohio, 
was handed the gavel by President 
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pix. Chairman Barkdull made a 
brief statement as to ways of facili- 
uting the dispatch of business, and 
then began the consideration of cal- 
endared items of business. 


When opportunity was given for 

the offering of resolutions for refer- 
ence to the Committee on Draft, 
ohn T. Barker, of Missouri, sub- 
mitted the following: 


Wuereas, a license to practice law is- 
sued by the highest Court of a State 
js not always recognized by other 
States and the Federal Government; 
and 

Wuereas, such a license should be 
recognized by all of the sister States 
and by the Federal Government; 

Be IT THEREFORE RESOLVED by the 
American Bar Association that an in- 
vestigation be made by its proper com- 
mittees to determine the advisability 
of a national license to be issued to 
lawyers allowing them to practice be- 
fore all of the agencies, tribunals, and 
Courts of the different States and the 
Federal Government, and that a fur- 
ther investigation be made to deter- 
mine the advisability of requesting 
the different States and the Govern- 
ment to recognize a license issued by 
the highest Court of any of the forty- 
eight States. 

‘Il have thought,” said Mr. Barker, 
“that one license should be arranged 
some way and somehow, so that the 
lawyer, when he gets it, will be al- 
lowed to practice law before the 
Interstate Commerce Commission, 
before the Tax Board, before the 
District Court, the Circuit Court, the 
Supreme Court, and so on.” 


V. P. Crowe, of Oklahoma, of- 
fered the following, also referred to 
the Committee on Draft: 


Wnereas, in the 79th Congress a 
bill was introduced, H. R. 6345, com- 
monly known as “The Jennings Bill”, 
the effect of which was to amend the 
Federal Employers Liability Act in its 
Provisions as to venue; and 

Wuereas, H. R. 6345 passed the 
House but was not reported by the 
Senate Committee on the Judiciary, 
and therefore failed of passage; and 

Wuereas, H. R. 1639, commonly 
known as “The Jennings Bill”, was 
introduced February 3, 1947, having 
for its purpose amendment of the 
Venue provision of the Federal Em- 
Ployers Liability Act, and to require 
the bringing of actions in the district 
*Fcounty (parish) in which the acci- 
dent occurred, or in which the em- 


ployee suffering injury or death re- 
sided at the time of the injury, and 
permitting the bringing of actions in 
other districts only when process is- 
suing out of such district or county 
(parish) cannot be served upon the 
defendant; and 

WHEREAS, at the July, 1946, meet- 
ing, this Association by resolution ap- 
proved in principle H. R. 6345, and 
recommended its passage; 

Now, THEREFORE, BE IT RESOLVED 
by the House of Delegates of the 
American Bar Association that the 
Association and its members shall and 
do hereby express approval in prin- 
ciple of the provisions of H. R. 1639, 
and urge its passage. 

IT IS FURTHER RESOLVED that copies 
of this resolution be forwarded by the 
Secretary of the Association to the 
author of H. R. 1639, and to the 
Chairman of the Committee on the 
Judiciary in the House and in the 
Senate. 


Association Expenses Have Increased 
More Than Its Income 
The Budget Committee reported 
through its Chairman, Judge Frank 
C. Haymond of West Virginia. 
“Our annual budget is now based,” 
he said, “on a fiscal year which ex- 
tends from July 1 to June 30. The 
actual receipts for the period of 
seven months, July 1, 1946, to Jan- 
uary 31, 1947, have amounted to 
$313,996.08, as compared with the 
estimate for the entire fiscal year 
1946-47, of $314,000.00. This actual 
income exceeds that of $291,542.08 
for the last fiscal year by $22,454.00. 
The estimate of additional receipts 
from all sources for the remaining 
five months is $27,122.00. The fig- 
ures indicate a total income of $341,- 
118.08 for the year. This represents 
the largest annual revenue ever re- 
ceived by this Association. 
“Notwithstanding this satisfactory 
accomplishment, the expenditures, 
actual and estimated, for the fiscal 
year, have increased to an even great- 
er degree. This increase is due to the 
expansion of Association activities 
and the additional projects recently 
authorized by the House of Dele- 
gates, which are now in progress or 
will soon be in actual operation. 
Typical of these new projects are 
the proposed survey of the legal pro- 
fession and the program of legal aid, 
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for each of which authorized appro- 
priations of $10,000.00 have already 
been made. There has been, too, a 
general resumption of activities by 
Sections and committees since the 
cessation of hostilities nearly two 
years ago. Perhaps the most impor- 
tant item of mounting expenses is 
that of printing costs, which gener- 
ally affects the program of the Asso- 
ciation. This item is reflected in the 
publication of the JouRNAL, and has 
made necessary an increase in the 
current appropriation for that pur- 
pose over that of the last fiscal year. 


Outlays for Fiscal Year 

Exceed the Income 

“Against the income of $341,- 
118.08, initial appropriations of 
$352,488.00 for estimated expendi- 
tures have already been made, which 
is $11,370.00 in excess of revenue. In 
addition to this deficit, the marked 
increase in printing costs, already 
referred to, renders necessary addi- 
tional appropriations of $11,860.00 
to take care of the four remaining 
issues of the JOURNAL during the cur- 
rent fiscal year on a drastically cur- 
tailed basis, and of $12,800.00 for the 
printing of the 1946 Annual Report. 
Other additional appropriations of 
$5,000.00 for the continuation of 
present membership activities and of 
$7,000.00 for renovating the Head- 
quarters office appear necessary. Each 
of these items represents a normal 
and essential expense of the Associa- 
tion which apparently cannot be dis- 
posed with or avoided. 


“To these amounts should be add- 
ed further appropriations for the Jun- 
ior Bar Conference of $2,000, for the 
Section of Criminal Law of $500 out 
of its request for an additional sum 
of $1,500, and of $500 for the distri- 
bution of reprints for the 1946 prize- 
winning Ross Essay. These addi- 
tional appropriations, which are 
recommended, aggregate $39,660. 
Together with the present deficit of 
$11,370, the excess of appropriations 
over now available total income con- 
stitutes an over-all anticipated defi- 
cit for the fiscal year of $51,030. 


“This is not an encouraging condi- 
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tion, and it now appears that the 
budget can be balanced only by an 
increase in annual dues sufficient to 
absorb the deficit during the next 
fiscal year, or, that failing, by a dras- 
tic curtailment in the expenditures 
of many of the appropriations al- 
ready made, which could not be done 
without materially limiting many 
current activities or postponing, for 
the present, some of those which will 
require the expenditures of large 
amounts of money. 

“Unexpended balances of present 
appropriations might reduce the def- 
icit in an approximate amount of 
$10,000. Postponement of the use of 
the appropriation for the proposed 
survey of the legal profession until 
after the beginning of the next fiscal 
year would result in a further re- 
duction.” 


Judge Haymond’s report for the 
Budget Committee was received and 
filed. 


Board of Governors Reports 
Its Interim Actions 


Secretary Stecher reported that the 
Board of Governors had held three 
meetings since the last meeting of 
the House—in Atlantic City on No- 
vember 1, 1946; in Chicago on 
November 30, 1946, and again in 
Chicago on February 22 and 23. 
Actions taken by the Board included: 
The election of Eugene C. Gerhart, 
of Binghamton, New York, to fill the 
vacancy in the Board of Editors of 
the Journar. due to the election of Wil- 
liam L. Ransom as Editor-in-Chief. 
Arrangement of a schedule of Re- 
gional Meetings for the Association 


year, under thé new constitutional 
plan (33 A.B.A.J. 183; February, 
1947). 


Approval of a plan to finance work 
of the Committee on Peace and Law 
Through United Nations, in prepara- 
tion for the statement or codification 
of international law, by means of 
funds to be raised by the American 
Bar Association Endowment and equal 


policy of the Veterans Administration 
with respect to on-the-job training for 
lawyers and to the charge that this 
policy involved discrimination against 
the profession. 

Termination, at the end of the cur- 
rent fiscal year, of the suspension of 
dues which has been in effect for 
members of the Association in the 
Armed Forces. 


Authorization for the appointment 
by The President of a Committee to 
devise a plan whereby assistance could 
be given, through the Association, to 
lawyers in devastated countries. 

Approval nunc pro tunc of amend- 
ments to the By-laws of the Sections 
of Judicial Administration, Legal Edu- 
cation and Admissions to the Bar, and 
Patent, Trade-Mark and Copyright 
Law. 

Authorization to prepare a bill, as a 
Committee print, pursuant to the 
joint recommendation of the Section 


of Administrative Law and the Stand- . 


ing Committee on Unauthorized Prac- 
tice of the Law, dealing with the 
regulation of practice before adminis- 
trative agencies. 

Authorization to the Section of Legal 
Education and Admissions to the Bar 
to explore possible plans for carrying 
on the program of continuing post- 
admission education for the Bar. 

Adoption of Resolution declaring the 
policy that no increase in the dues 
of any Section shall become effective 
until the July 1 next following the 
approval of such an increase in ac- 
cordance with the By-laws of the 
Association. 

Authorization to The President to 
appoint a Committee of three to pro- 
mote the recommendations of the Ad- 
visory Committee on Military Justice. 

Confirmation and approval of the 
following nominations by Presideni 
Rix as the members of the new Com- 
mitee on Public Relations: 


George Maurice Morris 1-year term 
Harry Cole Bates 2-year term 
Justin Miller 3-year term 
Charles B. Stephens 4-year term 
Loyd Wright 5-year term 


Creation of a sub-committee of the 
Board to study and report on the 
amount of the annual dues and the 
life membership fee of the Association. 


Secretary Stecher moved that all 











funds to be furnished by the Carnegie 
Endowment for International Peace 
(Division “of International Law). 
Authorization for the appointment 
by The President of a Special Commit- 
tee to consider the rights of veterans. 
This Committee is to give attention to 
recurring complaints concerning the 
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of the report of the Board of Gov- 
ernors, except the nominations to the 
Committee on Public Relations and 
the recommendations as to Associa- 
tion dues and life membership fee, 
be approved and adopted by the 
House. This was carried. 





Increase in Annual Dues 
to $12 Is Taken Up 


Mr. Stecher then moved the adop- 
tion of the recommendation of the 
Board of Governors in regard to 
annual dues and the life membership 
fee, as follows: 


1. The Board of Governors recom. 
mends to the House of Delegates that 
it fix the annual dues of each member 
of the Association at $12.00 per year, 
effective July 1, 1947, and subject to 
the provisions of Article II, Section 
1, of the By-laws. 

2. The Board of Governors recom. 
mends to the House of Delegates that 
it fix the life membership fee at 
$300.00 effective upon adoption of 
the recommendation and subject to 
the provisions of Article I, Section 3, 
of the By-laws. 


Chairman Barkdull asked for a 
statement from W. Eugene Stanley, 
as to the recommendation of the 
Committee on Ways and Means con- 
cerning the recommendation of the 
Board of Governors. 


Committee on Ways and Means 
Favors An Increase to $12 


Chairman Stanley read the follow. 
ing recommendations from the Com- 
mittee: 


1. That appropriate action be tak- 
en under the By-laws of the Associa- 
tion to provide that the dues of the 
Association shall be fixed at $12.00 
per year from July 1 to June 30; pro- 
vided, that during the first five years 
after original admission to the Bar 
the Association dues of each member 
shall be $6.00 per year. 

2. That the Board of Governors take 
such steps as may be necessary to in- 
sure that $1.00 of the dues of each 
member goes into a sinking fund to be 
set aside for the purpose of construct: 
ing a new Headquarters building. 

3. That the solicitation of sustaining 
members should continue during each 
Association year, to the end that the 
income of the Association from this 
source be maintained at not less than 
$25,000 over and above the amount of 
dues otherwise payable by sustaining 
members. 


Reasons Why More Revenues 

Are Imperative 

“In preparing this report,” said Mr. 
Stanley, “an exhaustive survey Wés 
made of the activities of this Ass 
ciation during the past decade, 4 
review of the authorizations voted by 
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this House of Delegates with respect 
io the activities of the Association in 
the future, and a survey of the pos- 
bilities of our expanded action 
covering the next decade. It was the 
feeling of the Committee that the 
fnances of the Association must be 
placed in shape so that the activities 
of this Association can go forward 
to meet the obligations which this 
Association has to itself and to the 
public, a part of which we have 
asumed and a part of which it is 
probable we shall have to assume 
over this period. We should see where 
we are going, look forward to our 
obligations and the financial require- 
ments, fix our dues, and then proceed 
tostand upon that obligation and the 
amount of dues, for another period 
of time. ; 

“We have gone into the program 
of Regional Meetings. That has been 
approved by the House. It requires 
study and constant organization if 
those are to be made a success. It is 
very probable that they will result in 
an increase in dues; but it is also 
probable that to set up the proper 
stafing, the proper organization, to 
carry them out, may require an ex- 
penditure of from $20,000.00 to 
$25,000.00 annually. 

“We have a Washington office. 
There has been a good deal of com- 
ment, in the House and among the 
members of the Association, as to the 
necessity for expanding the facilities 
of the Washington office to meet the 


requirements of our 40,000 or more 
members. 


A News Publication Would 
Cost $60,000 a Year 
“Another feature is the news pub- 
lication. This House has approved 
such a publication when, in the judg- 
ment of the Board of Governors, it 
i found to be expedient. Even assum- 
ing the gradual accumulation of ad- 
vertising contracts, that project will 
probably require a minimum of 
960,000.00 a year, if it is to be suc- 
‘ssfully carried out and properly 
waffed. That is a minimum. 

“Last but not least, we have the 
Headquarters problem. There isn’t 
4 person in this Association who 


doesn’t visualize, within the next few 
years at least, the construction of a 
Headquarters building. Funds must 
be set aside. A minimum of $500,000 
may. be required when we meet the 
problem of the construction of an As- 
sociation building. We must look 
forward, know where we are going, 
prepare ourselves by setting aside 
funds, for an expenditure which we 
know we must meet at some time. 

“Under our new organization we 
have been through one decade. We 
know where we are heading. We have 
gotten our grip on things. But in 
this coming decade, we have now be- 
come an effective, influential organi- 
zation. Congress, the public, and 
various groups, look to this organiza- 
tion to accept leadership. If we ac- 
cept this leadership, it is going to 
cost this Association money to fulfill 
its obligations to the public.” 


The House Debates the 

Proposed Increase 

Former Governor John M. Slaton, of 
Georgia, Le Doux R. Provosty, of 
Louisiana, and John T. Barker, of 
Missouri, spoke against an increase 
in the dues, and called the attention 
to the danger of a shrinkage in the 
number of members. 

Robert R. Milam, of Florida, re- 
plied, and concluded: “I think that 
we can compensate for any loss in 
membership by about two years of 
great activity in soliciting new mem- 
bers. I am not at all pessimistic about 
the fact that, if we do increase the 
dues to $12.00 which doesn’t meet 
the increased cost of the service that 
we are giving, any loss can be com- 
pensated for, and we can attain 
40,000 or 50,000 more in due time. 

Former Judge Floyd E. Thompson, 
of Illinois, was recognized “to bring 
to the House one fact situation and 
one legal situation”. “The fact situa- 
tion is this,” said Judge Thompson. 
“The Illinois State Bar Association 
in the past year doubled its dues 
from $5.00 a year to $10.00 a year. 
Its membership has increased since 
its dues were doubled, and _ its 
revenue is about 110 per cent of what 
it was a year ago. I think you will 
lose no members, but you will gain 


members, because our Association 
will begin to function as it ought to 
function. 

‘The By-law referred to in the rec- 
ommendation of the Board of Gov- 
ernors says that the dues of the mem- 
bers of the Association less than five 
years after admission shall be not to 
exceed one-half of the dues which are 
voted for the members who are in 
the other category. The By-law does 
not fix the dues at one-half of the 
dues fixed for the senior members of 
the Association. Unless you amend 
the recommendation of the Board, 
the dues for those under five years of 
membership in the Association will 
still remain at $4.00. 


Recommendation of the Board of 
Governors Is Clarified 

Judge Thompson moved as a sub- 
stitute for the Board of Governors’ 
wording, Recommendation No. | of 
the Committee on Ways and Megns. 
Secretary Stecher accepted this for 
the Board of Governors. 

Lyman M. Tondel, Jr., of New 
York, Delegate from the Junior Bar 
Conference, said: “Yesterday this sub- 
ject was discussed at length at the 
meeting of the Executive Council of 
the Junior Bar Conference. Nobody 
is hurt proportionately more than the 
members of the Junior Bar. They are 
the ones who have the least income, 
and a fifty per cent increase means 
more to them than it does to the 
better established members of the 
profession. It was voted unanimous- 
ly that the Junior Bar Conference 
urges the House of Delegates to adopt 
an increase in dues of not in excess 
of fifty per cent. 

‘We urge you to adopt this resolu- 
tion so that the Junior Bar Con- 
ference can go ahead with its post- 
war program. It has increased its 
membership from about 2,200, when 
most of its members were in the 
Armed Forces, to between 6,000 and 
7,000 at the present time. We can’t 
go ahead with our program without 
money, and we won't have the 
money if the dues aren’t raised.” 

Stuart Campbell of Virginia ques- 
tioned ,the advisability of increasing 
the dues at this time. 
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The House Votes for the 

Increase in Dues to $12 

The previous question was ordered 
by a vote of the House, on motion 
of Delger Trowbridge, of California, 
seconded by Edward L. Wright, of 
Arkansas. Resolution No. 1 as rec- 
ommended by the Committee on 
Ways and Means, and accepted for 
the Board of Governors, was put to 
a vote and carried by a decisive mar- 
gin, without a division. 

W. Eugene Stanley, of Kansas, then 
moved the adoption of the third rec- 
ommendation of the Committee on 
Ways and Means. Secretary Stecher 
submitted the recommendation of 
the Board of Governors that this be 
put in the following form: 

That the solicitation of sustaining 

members should be continued. 

The substitute was put to a vote and 
adopted by the House. 

Mr. Stanley next moved that Rec- 
ommendation No. 2 of the Commit- 
tee, as to the segregation of $1.00 for 
a building fund, be approved. Mr. 
Stecher said: “The Board of Gov- 
ernors recommends to the House that 
this recommendation be not adopted.” 


A Substitute Motion as to a 
Building Fund 
James R. Morford, of Delaware, 
moved a substitute as follows: 
That the amount of Association in- 
come for each Association year re- 
ceived from sustaining memberships 
in excess of the amount of regular 
dues otherwise payable by such sus- 
taining members be appropriated an- 
nually by the Board of Governors to a 
building fund for the construction of 
a new Headquarters building. 
In support of his substitute motion, 
Mr. Morford said: “I think, psycho- 
logically, that is right. I have been 
a sustaining member for a number 
of years. I would like to think that 
the $13.00 I am paying each year 
above the annual dues is going into 
that building fund.” 
Mr. Morford’s substitute 
adopted by a vote of 74 to 50. 
The interim report of the Treas- 
urer, Walter M. Bastian, of the Dis- 
trict of Columbia, was received and 
filed. . 
Secretary Stecher moved that the 


was 
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House confirm and approve the elec- 
tion of members of the Standing 
Committee on Public Relations, who 
had been nominated as shown in the 
report of the Board of Governors. 
This was carried. 


Committee on the Judiciary 

Reports Its Recommendations 

John G. Buchanan, of Pennsylvania, 
Chairman of the Committee on the 
Judiciary, gave its report, which is 
quoted from elsewhere in this issue. 
“At the meeting of the Association in 
Atlantic City”, he said, “the entire 
subject-matter of the report signed 
by eight members of the Committee 
and the minority report signed by 
two members, was referred back to 
us for report at this meeting. (33 
A.B.A.J. 192; February, 1947). 

“We met in Washington in Jan- 
uary and carefully reconsidered 
these matters and also several new 
matters germane to the resolution 
under which we had been acting (32 
A.B.A.J. 401; July, 1947). The nine 
members present joined in our unan- 
imous recommendations which are 
on your Calendar. 

“Two members, Mr. Trice and 
Mr. Wright, have submitted a minor- 
ity report. It makes no recom- 
mendations; but its trend is to op- 
pose a considerable number, but by 
no means all, of the recommenda- 
tions of your Committee.” 

Chairman Buchanan moved first 
the following: 

RESOLVED, That the Committee on 
the Judiciary shall have power to 
consider and report concerning all 
matters relating to appointments of 
judges of the Courts of the United 
States. 

For the Committee, he accepted a 
recommendation of the Board of 
Governors that the words “to the 
House of Delegates” be added after 
the word “report”. After debate, 
the resolution as amended was 
adopted by the House. 


Power to Promote or Suggest 
Qualified Nominees Is Needed 
“Two members of your Committee, 
in addition to the Chairman,” said 
Mr. Buchanan, “called on Senator 
Wiley, Chairman of the Senate Com- 


mittee on the Judiciary, on the day 
before our last meeting. We were 
assured by Senator Wiley that, so far 
as his Committee is concerned, it 
will welcome the views of the mem. 
bers of your Committee and of our 
Association, with regard to any nom- 
inees for judicial office. He would 
have been glad to have your Com. 
mittee act with regard to eight nom- 
inations then pending. We had to 
tell him that our Committee had not 
yet been given power in the matter, 
and that the question would come up 
before the House of Delegates this 
month. 

“A great door for effectual action 
is opened to us. The question is 
whether this Association, through a 
properly constituted body, will be 
ready at all times to interpose objec- 
tions to the appointment of incom- 
petent men for judges and to put 
the weight of the organized Bar be. 
hind the proposal for appointment 
or confirmation, as the case may be, 
of the men most fit for the office. 

“Everywhere I go I find that the 
taking office or continuance of a bad 
judge is imputed to the indifference 
and neglect of the Bar. Whether we 
like it or not, we are and will be 
blamed for every bad nomination 
and for the confirmation of every 
incompetent nominee. We _ have 
taken our stand and our responsi- 
bility; we could have kept out. Let 
us now step in for the first time, and 
do what we alone can do, among but 
with the aid of all organizations of 
our profession, to improve the stand- 
ards of the federal judiciary. State 
Bar Associations do this; local Bar 
Associations have often intervened, 
to little avail. Let us give them our 
all-out help where they have to deal 
with an appointing power which 
without our help, is beyond their 
reach.” 


Board of Governors 

Differs With the Committee 

At this stage it became evident 
that a divisive issue had arisen be 
tween the Committee which had 
been constituted to consider and & 
plore deeply the Association's ad- 
visable policy as to the special mat 
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ters entrusted to it and a majority in 
the Board of Governors which is 
vested with recommendatory powers 
as to Association policy and with 
authority to act ad interim when the 
House is not in session. The Board 
had left the matter for the decision 
of the House, but submitted to 
the House the considered judg- 
ment of a majority in the Board, 
Loyd Wright being a member of the 
Board majority and the Committee 
minority. In this instance President 
Rix aligned himself with the deliber- 
ative recommendations of the nine 
members of the Committee. 


Chairman Buchanan moved the 
adoption of the following: 

Reso.vep, That the Committee on 
the Judiciary shall have power to pro- 
mote the nomination and confirma- 
tion of such persons as the Committee, 
after investigation, deems to be com- 
petent for appointment to federal ju- 
dicial offices. 

Chairman Buchanan advised that 
the two minority members of the 
Committee, who appeared to oppose 
its resolution, be heard by the House 
before the issue was put to a vote. 

Secretary Stecher reported that the 
Board of Governors had recom- 
mended that the Committee’s res- 
olution be not adopted. A lively and 
earnest debate, commensurate with 
the importance of the subject to the 
profession and the public, ensued. 


Views of the Committee 

Minority Are Given 

Chairman Barkdull recognized Loyd 
Wright, of California, a member 
of the Board .of Governors and 
the minority in the Committee. “The 
minority is in accord with the objec- 
tive of the majority,” said Mr. 
Wright. “Our feeling is that you 
can’t go about it this way. The mi- 
nority feels that you have got to get 
at the foundations. The difference 
is fundamental in this sense, that we 
feel you must by law determine who 
can be appointed. The trouble is 
hot in the situation when everything 
snice and easy that we have to guard 
‘gainst. It is when the appointing 
Power and the confirming power 
have some selfish political motive.” 


In response to requests from mem- 


bers of the House for a definitive 
statement as to the alternative sug- 
gested by Mr. Trice and himself, Mr. 
Wright brought forward the follow- 
ing, which was not offered for a vote: 

1. That the Association memorial- 
ize the Congress to establish by law 
the qualifications of eligibility for ap- 
pointment to the federal bench, to the 
end that such appointees be citizens 
of the United States and lawyers who 
have been admitted to the practice 
for a definite period of time before 
appointment. 

2. That a reasonable proportion of 
the Justices of the Supreme Court 
shall have a definite minimum of prior 
judicial experience in the Circuit 
Courts of Appeals, the Federal Dis- 
trict Courts, or the State Courts of last 
resort. 

3. That all federal judges be pro- 
hibited from accepting assignments 
other than judicial assignments. 

“It is our feeling,” Mr. Wright con- 
tinued, “that there is nothing in the 
law that we can find which states 
that a judge must be even a lawyer 
when appointed to the federal 
bench. I don’t believe that the Amer- 
ican Bar can afford to get into a 
political situation at this time.” 


President Rix Supports 
the Committee’s Proposal 
President Rix took the floor to 
make known his disagreement with 
the majority in the Board of Gover- 
nors and his support of the Com- 
mittee’s considered recommendation 
that it should be empowered, not 
only to oppose unfit nominees, but 
also to promote, support, and sug- 
gest qualified and suitable nominees. 
“We are in an experimental stage,” 
he said. “We hope to make our plan 
work. We should not withhold pow- 
ers which may be needed. I am proud 
that a Senator from my State has 
offered us this great opportunity.” 
State Delegate Henry I. Quinn, 
of the District of Columbia, sup- 
ported the Committee’s proposal of 
powers which may be urgently 
needed. He thought the Committee’s 
judgment would be better than that 
of “interested politicians”. He gave 
specific instances in which standards 
of fitness had been ignored, for “po- 
litical” reasons. 


John J. Carmody, also of the Dis- 


House of Delegates ques 


trict of Columbia, thought the em- 
powerment of the Committee should 
relate only to federal judges. Mr. 
Quinn agreed with that, and Chair- 
man Buchanan accepted this limi- 
tation. 


The Committee's 

Recommendation Is Adopted 

State Delegate W. Logan Martin, 
of Alabama, pointed out that the 
proposal empowered the Com- 
mittee to name a list of qualified 
nominees. State Delegate Frank W. 
Grinnell, of Massachusetts, said: “I 
hope we shall have the courage to 
try this experiment.” 

Francis H. Inge, of Alabama, sup- 
ported the majority’s proposal as 
more constructive and remedial than 
the minority’s suggested memorial to 
the Congress. 

Mitchell Long, of Tennessee, and 
Loyd Wright, of California, closed 
the debate for the Board of Gov- 
ernors and the minority. Chairman 
Buchanan made a brief rejoinder 
for the Committee. 

The resolution was adopted there- 
upon by the House by a vote of 
79 to 52. 


Power to Oppose Unfit 

Nominees Is Uncontested 

Chairman Buchanan next moved 

the adoption of the following: 

RESOLVED, That the Committee on 

the Judiciary shall have power to op- 
pose the nomination and confirmation 
of such persons as the committee, 
after investigation, deems to be unfit 
or not sufficiently qualified for ap- 
pointment as federal judges. 
The Board of Governors advised 


that the Committee be required to 
obtain first the approval of the House 
or the Board of Governors. This 
was not supported. The Committee’s 
proposal, which embodied a lesser 
and unchallenged issue, than that 
which the House had already voted 
as to powers and procedure, was 
adopted by the House, substantially 
without negative votes. 


Power Given to Recommend 
Proceedings Against Judges 

Gujlty of Misbehavior 

Chairman Buchanan’ next offered 
the following, which were separate- 
ly adopted by the House without 
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division, Chairman Buchanan hav- 
ing stated that the Committee’s 
power to act in furtherance of any 
recommendation under the first 
paragraph was conditioned upon 
prior approval by the House or the 
Board: 

RESOLVED, That the Committee on 
the Judiciary shall have power to 
consider and report on questions as to 
whether the behavior of judges of the 
Courts of the United States has been 
“good” within the meaning of the 
Constitution of the United States and 
to recommend to the House of Dele- 
gates or the Board of Governors such 
action as the Committee may deem to 
be advisable with regard thereto. 

REsoLveD, That the Committee on 
the Judiciary shall have power to 
consider and report concerning such 
matters related to the foregoing as 
may be referred to it by the House of 
Delegates or the Board of Governors. 
The Board of Governors having 

so recommended, the Committee’s 
Resolutions for the creation of a 
Standing Committee on the Judi- 
ciary and steps for an amendment 
of the By-laws accordingly, were 
disapproved. In lieu thereof the 
House voted to continue the Com- 
mittee as a Special Committee, pend- 
ing experience as to its work and 
the desirable definition of its pow- 
ers and duties. 


The Creation of State and Local 
Advisory Committees Is Authorized 


Chairman Buchanan moved the 


adoption of the following: 


REsOLvED, That the President of 
the Association, on the recommenda- 
tion of the Committee on the Ju- 
diciary, shall appoint such advisory 
committees in federal circuits and 
districts as the Committee may deem 
necessary and proper for effectuation 
of its purposes, and that such Advisory 
Committees, where possible, shall col- 
laborate with State and local Bar 
Associations. 


The Board of Governors. advised 
that this proposal be not adopted. 


The _ resolution was nevertheless 
adopted by the House without 
division. 


An Alternative Removal Procedure 


Is Approved in Principle 


Preliminary to the offering of the 
Committee’s further Resolution, 
Chairman Buchanan asked for “the 
indulgence of the House for a brief 
discussion of a piece of our own his- 
tory”. “In 1937 and 1938,” said he, 
“this House supported in principle 
the Sumners Bill to provide for 
trials of and judgments upon the 
issue of ‘good behavior’ in the case 
of federal judges other than mem- 


bers of the Supreme Court. No 
judicial machinery has been thought 
of for the trial on the question of 
‘good behavior’ of a Justice of the 
Supreme Court, which must be the 
ultimate reviewing body in case of 
a trial of a federal judge on that 
issue by any federal Court.” 


He asked the Association to reiter. 
ate what it has previously supported 
in substance: 

REsoLveD, That the Association ap- 
prove in principle the passage of an 
Act of Congress to provide for trials 
of and judgments upon the issue of 
“good behavior” in the case of federal 
judges other than Justices of the Su- 
preme Court. 

Cheers and applause greeted the 
announcement that the Board of 
Governors supported this recom- 
mendation of the Committee. The 
motion was carried by the vote of 
the House, without division 


On behalf of the minority of the 
Committee, Loyd Wright offered the 
Resolution set forth on page 306 of 
this issue. On vote of the House it 
was referred to the Committee on 
the Judiciary. 

The first session of the mid-year 
meeting of the House thereupon 
recessed at 5:35 P.M. 








President 

Chairman, House of Delegates 
Secretary 

Treasurer 

Assistant Secretary 

Executive Secretary 


The President, 


The Secretary, 
The Treasurer, 


First Circuit 
Second Circuit 
Third Circuit 
Fourth Circuit 
Fifth Circuit 
Sixth Circuit 
Seventh Circuit 
Eighth, Circuit 
Ninth Circuit 
Tenth Circuit 





American Bar Association 1946-1947 


Carz B. Rix, Wells Building, Milwaukee 2, Wisconsin 

Howarp L. BarkpuLt, Union Commerce Building, Cleveland 14, Ohio 
Josern D. Stecuer, Toledo Trust Building, Toledo 4, Ohio ‘ 
Wa ter M. Bastian, National Press Building, Washington 4, D. C. 
RONALD J. Fouts, 1010 Pine Street, St. Louis 1, Missouri 

Ouive G. Ricker, 1140 North Dearborn Street, Chicago 10, Illinois 


Board of Governors 


The Chairman of the House of Delegates, 


Ex officio 


Wi.uts Smitu, Last Retiring President, Security Bank Building, Raleigh, North Carolina 
WituiaM L, Ransom, Editor-in-Chief of the American Bar Association Journal, 

33 Pine Street, New York 5, New York 
Henry C. Hart, Hospital Trust Building, Providence 3, Rhode Island 
Deane C. Davis, National Life Insurance Company, Montpelier, Vermont 
Wixu1aM CLarKE Mason, 123 South Broad Street, Philadelphia 9, Pennsylvania 
Frank C. Haymonp, Supreme Court of Appeals, State Capitol, Charleston 5, W. Va. 
Copy Fow er, Citizens Building, Tampa 2, Florida 
MitcHELL Lone, Hamilton National Bank Building, Knoxville 02, Tennessee 
Haron H. Brepett, 21 North Pennsylvania Street, Indianapolis 4, Indiana 
A. W. Dosyns, 314 West Markham Street, Little Rock, Arkansas 
Loyp Wricut, 111 West Seventh Building, Los Angeles 14, California 








WitiiaM O. Witson, Majestic Building, Cheyenne, Wyoming 





398 American Bar Association Journal 







® Resolt 
Draft we 
the Inter 
The Hou: 
in Septet 


Taking 
the Hou: 
recomme 


duty of « 


The sc 
its stand 
(S. Res. 
America 
for by t 
mittee’s 
Governc 
followec 
by a ve 
recomm 


side of | 


* The 
at 10:1 
ing, Fe 
Barkdu 


Chai 
District 
mittee 
on reso 
sion, ¢ 
action | 
to creat 
He mo 
tion a) 
meetin: 
for tha 
of Oki: 
by Cha 
the Ho 

Th 
bers : 
prova 

of H 

The 
T.: B 
mendit 
mittee 
of a n: 
lawyer 
session 
after ¢ 






tt. No 
hought 
tion of 
of the 
be the 
case of 
mm. that 


) reiter- 
ported 


tion ap- 
re of an 
or trials 
issue of 
federal 
the Su- 


ed the 
ard of 
recom- 
e. The 
vote of 


of the 
red the 
- 306 of 
[ouse it 
ttee on 


rid-year 
reupon 











SECOND SESSION 


8 Resolutions offered by individual members and reported on by the Committee on 


Draft were first considered. Differences between two Sections as to the ratification of 


the Inter-American Copyright Convention were debated at length but not resolved. 


The House again referred the matter back to the Sections, for further study and report 


in September. 


Taking up the Report of the Committee for Peace and Law Through United Nations, 


the House adopted, without debate, division, or recorded votes in the negative, the 


recommendation of united and whole-hearted support for The United Nations, as a 


duty of all Americans at this time. 


The same Committee recommended unanimously that the Association should take 


its stand in favor of withdrawing the Connally Amendment of the Morse Resolution 


(§. Res. 196) as to the jurisdiction of the World Court and in favor of filing a new 


American Declaration to remove this condition or limitation. This had been voted 
for by the Assembly in Atlantic City (32 A.B.A.J. 873; December, 1946). The Com- 


mittee’s considered recommendation evoked debate of a high order. The Board of 


Governors advised against the Resolution as “untimely”. The House nevertheless 


followed the lead of the Assembly and the Committee, rejected the Board's advice 


by a vote of 45 for and 85 against, and adopted the Committee’s unanimous 


recommendation that the Association should not delay in taking its stand on the 


side of the Court and its jurisdiction. 


* The second session was convened 
at 10:10 o'clock on Tuesday morn- 
ing, February 25, with Chairman 
Barkdull presiding. 


Chairman Henry I. Quinn, of the 
District of Columbia, for the Com- 
mittee on Draft, reported its action 
on resolutions offered at the first ses- 
sion. Chairman Quinn advised no 
action by the House as to a proposal 
to create a Judge Advocate’s Section. 
He moved the adoption of a Resolu- 
tion approved at the July (1946) 
meeting of the House as a substitute 
for that introduced by V. P. Crowe, 
ofOklahoma. The substitute offered 
by Chairman Quinn and adopted by 
the House was: 


That the Association and its mem- 
bers shall and do hereby express ap- 
proval in principle of the provisions 
of H.R. 1639, and urge its passage. 
The Resolution offered by John 

T. Barker, of Missouri, recom- 
mending the appointment of a com- 
mittee to determine the advisability 
of a national license to be issued to 
lawyers (see Proceedings of the first 
session) was by vote of the House, 
after considerable debate and divi- 


sion, referred to the Section of Legal 
Education and Admissions to the 
Bar. 


No action was taken on a Resolu- 
tion requesting the appointment of 
a sub-committee to study the fea- 
sibility of creating a Section to be 
known as the Judge Advocate’s Sec- 
tion. A sub-committee had been. ap- 
pointed by the Board of Governors 
for that purpose. 


This brought the House to consid- 
eration of a Resolution relating to 
the Connally amendment of the 
Morse Resolution (S.R’es.196) as to 
the American Declaration accepting 
“optional jurisdiction” of the World 
Court, as to which the House of Dele- 
gates had deferred action at the An- 
nual Meeting in Atlantic City. The 
Resolution, introduced by Kenneth 
Teasdale, of Missouri, had been ap- 
proved by the Assembly at the An- 
nual Meeting. (For its text see 32 
A.B.A.J. 874; December, 1946). 


The Resolution had been fully 
studied by the Special Committee 
for Peace and Law Through United 
Nations and was dealt with by a 





House of Delegates 


Resolution contained in that Com- 
mittee’s Report. It was voted that 
action on Mr. Teasdale’s Resolution 
be deferred until the report of that 
Committee was before the House. 


Inter-American Copyright 
Convention Is Debated 


Frederic M. Miller, of Iowa, Vice- 
Chairman of the Section of Interna- 
tional and Comparative Law, re- 
ported for that Section in the absence 
of Chairman Edward S. Rogers. The 
House at its Atlantic City meeting 
had referred to the Section a resolu- 
tion proposed by the Section of Pat- 
ent, Trade-Mark and Copyright 
Law, opposing the ratification of the 
Inter-American Copyright Conven- 
tion (33 A.B.A.J. 193; February, 
1947). ‘A Committee was appointed 
by the Section to consider the Con- 
vention and a hearing was held on 
February 1, at which proponents and 
opponents of ratification were heard. 

“After that hearing and after 
study”, said Judge Miller, ‘the Com- 
mittee unanimously agreed that the 
Convention in question should be 
ratified by the United States, It 
came to this conclusion after con- 
sidering the Convention in the light 
of its historical background and as a 
revision of the Pan American Copy- 
right Convention of 1910, to which 
the United States has been a party 
for the past thirty-six years, and 
after analyzing both the objections 
voiced by its opponents and the 
benefits to our nationals. 


Ratification of the Convention 
Is Favored by the Section 


“Assuming that this Convention 
grants to Latin-American authors 
new rights which are not available 
to our own nationals or that the 
Convention relieves Latin-American 
authors of conditions and require- 
ments imposed on our own nationals, 
we may welcome this development 
as calculated to break the jam in 
our attempts to amend our domestic 
law on copyright. This Convention 
may prepare us for accession in the 
near future to the International 
Copyright Convention. In the long 
struggle for our joining the Inter- 
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House of Delegates 


national Copyright Union, we have 
been told by those opposed to it that 
it would entail untold burdens and 
dangers to some of the interests in 
our country. The present law and 
the International Copyright Conven- 
tion should be a welcome exper- 
iment”. 


Action by the House on the 
Proposed Convention Is Deferred 
Vice-Chairman Miller moved the 
adoption of the following, for his 
‘Section: 

RESOLVED, That the Association ap- 
proves ratification by the United States 
of the “Inter-American Convention on 
the Rights of the Author in Literary, 
Scientific and Artistic Works” signed 
at Washington on June 22, 1946. 


Charles H. Walker, of New York, 
Chairman of the Section of Patent, 
Trade-Mark and Copyright Law, 
spoke in opposition. “The effect of 
this Convention, if it were ratified”, 
he said, “would be to put in force 
in this country the copyright system 
of these other countries, in so far as 
works written by nationals.of the 
countries are concerned. With re- 
spect to those written by citizens of 
this country, the law would remain 
as it now is. This, it seems to us, 
would create an intolerable con- 
fusion”. 

After extended further debate 
during which the division of the 
opinion in the House was manifest, 
Loyd Wright, of California, moved 
that the report of the Section and its 
Resolution be referred to the Sec- 
tions of International and Compar- 
ative Law and of Patent, Trade- 
Mark and Copyright Law, for further 
study and report at the Annual 
Meeting in September. This was 
carried. 


United Support for The 

United Nations Is Voted 

Next in order was the Report and 
Recommendations of the Special 
Committee for Peace and Law 
Through United Nations. These 
were présented by Frederic M. Mil- 
ler, of Iowa, Vice-Chairman also of 
that Committee, as its Chairman 
William L. Ransom, of New York, 
was absent because of illness. 
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Judge Miller moved the adoption 
of Resolution No. 1 of the Com- 
mittee, as follows: 

RESOLVED, That the American Bar 
Association reaffirms its opinion that 
in the present crisis as to the future of 
peace, freedom for peoples, and the 
rule of law, through organized inter- 
national cooperation, no more solemn 
duty or more urgent obligation rests 
upon all Americans than that of con- 
tinuing to give active, united and 
wholehearted support to The United 
Nations and its agencies and to assist 
without division the efforts of all who 
are trying to accomplish through The 
United Nations Organization the 
great objectives of the Charter and 
the Statute of the International Court 
of Justice. 


The motion was put to a vote and 
was carried without division or neg- 
ative votes, thereby reaffirming the 
Association’s reiterated stand in fa- 
vor of united and whole-hearted sup- 
port of The United Nations as the 
best available means of achieving 
peace and justice through law. 


Association Declares Against 

Connally Amendment As to 

World Court 

A debate notable in its earnestness 
and quality followed as to the con- 
sidered Report and Recommenda- 
tions of the Committee for Peace and 
Law Through United Nations, for 
the reconsideration and excision by 
the Senate of the Connally Amend- 
ment of the Morse Resolutions (S. 
Res. 196) which limited or condi- 
tioned American acceptance of the 
jurisdiction of the World Court. The 
Committee, after full study, sub- 
mitted a substitute for the Teasdale 
Resolution, adopted by the Assem- 
bly in Atlantic City, but gave effect 
to essentially the same point of view 
in a form that was deemed to be ap- 
propriate for the Association’s re- 
affirmance of its traditional stand in 
favor of broad jurisdiction for the 
World Court and appropriate also 
for the action of the Senate when the 
matter comes before it again. 

In the absence of Chairman Ran- 
som, who had led the Committee's 
studies which led to its unanimous 
Report, Vice-Chairman Miller, of 
Iowa, offered and supported the 
following: 


Resotvep, That the American Ba 
Association expresses its great satisfac. 
tion that the United States, pursuant 
to the authorization of its Senate, de. 
posited with the Secretary-General of 
the United Nations, on August 96, 
1946, a Declaration under Article 
36 (2) of the Statute of the Interna. 
tional Court of Justice, accepting the 





jurisdiction of the Court as binding 
upon it to the extent stated in that 
Declaration; 

RESOLVED FURTHER, That although 
the Association welcomes this Declara- 
tion as a long step forward in Ameri- 
can support of the Court and submis. 
sion to its jurisdiction in international 
legal disputes, the Association is of 
the opinion that the prestige and au- 
thority of the Court and the leader. 
ship of the United States in behalf 
of the peaceful settlement of interna. 
tional disputes require that a further 
step be taken, through withdrawal of 
the reservation put in the Declaration 
by virtue of the Connally Amendment 
of the Morse Resolution (S. Res. 196), 
whereby either the United States or an 
adverse party, rather than the Court, 
would determine whether a particu- 
lar dispute between them is excluded 
from the Court’s jurisdiction because 
of its connection with matters “essen- 
tially within the domestic jurisdiction” 
of the party so deciding; 

RESOLVED FURTHER, That the Asso- 
ciation is of the opinion that the re- 
tention of such a condition in the 
American Declaration, as well as any 
future reliance on it, would be incom. 
patible with the announced purpose 
of the United States to join in giving 
to the Court a broad jurisdiction and, 
if followed by other nations in filing 
or renewing their Declarations, would 
mean that the United States had ae 
ated the precedent for a serious back- 
ward step through narrowing and im- 
pairing the jurisdiction which many 
countries have vested in the Court: 

RESOLVED FuRTHER, That the Asso 
ciation, for the fulfillment of the ob 
jectives which it has strongly urged for 
many years in behalf of international 
law and adjudication, now recom 
mends to the Senaté and Government 
of the United States that they recom 
sider the subject matter of the Decl« 
ration deposited on August 26, 1946 
and that the Senate authorize the fil 


ing of a further Declaration which 


shall not contain the reservation o 

condition to which the foregoing Tes 

lutions relate. 

An earnest and enlightening d 
bate ensued. The Board of Governor 
reported that while it did not pa 
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Committee’s 
regarded the offering of it as “un- 


timely”. 

Former Governor Slaton, of Geor- 
gia, T. M. Galphin, Jr., of Kentucky, 
and John T. Barker, of Missouri, 
opposed the Resolution on its merits. 
They earnestly urged that their 
country should keep full freedom of 
action as to any disputes. Judge 
Miller urged that it expressed the 
only stand which the Association 
could consistently take as to the 
jurisdiction of a Court. “A litigant 
cannot be allowed to divest the 
Court of jurisdiction by merely say- 
ing that in its opinion the dispute 
is outside the Court’s jurisdiction” 
he declared. 

Henry S. Hart, of Rhode Island, 
expressed the majority view in the 
Board of Governors that in the pres- 
ent state of uncertain international 
affairs, the Committee’s proposal 
should not be pressed. Robert G. 
Storey, of Texas, made a forceful 
argument in favor of striking from 


the American Declaration the uni- 
lateral condition, ‘“‘as determined by 
the United States”, which on motion 
of the distinguished Senator from 
his State had been attached to the 
American submission to the juris- 
diction of the Court. 


Association Renews Its Historic 
Stand for Broad Jurisdiction 


The concluding argument for the 
Committee’s recommendation was 
made in a trenchant fashion, by 
Frank E. Holman, of Washington 
State. “I was and am persuaded that 
this House ought to go on record in 
favor of world law”, he said. “We 
as lawyers have always looked on 
that as a great advance in the cause 
of peace. If we approve the Con- 
nally amendment here, we take our 
stand for what it means. If we lack 
the information to disapprove it, as 
the Board of Governors suggests, 
then we lack the information to ap- 
prove it, as our failure to act would 
do. 
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“We as lawyers ought to speak, and 
speak now, for the jurisdiction of 
the Court. We are deciding and 
taking our own stand, not telling the 
Senate when it should act. We 
should keep our consistent position 
as to the World Court, not lag be- 
hind with those who are afraid of ‘it. 
If there are reasons why the Senate 
should not reconsider the matter 
now, the Senate will-wait. We ought 
to speak out now, and keep our rec- 
ord straight.” 


Judge Miller waived his right to 
close the debate, in view of Mr. 
Holman’s statement. On a division, 
the recommendation of the Board 
of Governors was rejected by the 
House, by a vote of 45 for and 85 
against. 


Recommendation No. 2 of the 
Committee was thereupon approved 
and adopted by a decisive vote, with- 
out a further division. 


The second session of the House 
was recessed at 12:35 PM. 
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The third session of the mid-year 
meeting of the House was called to 
order by Chairman Barkdull prompt- 
Y at 2 o'clock Tuesday afternoon, 
ebruary 25, with leadership and the 





THIRD SESSION 


* The House finished its grist of business in three sessions instead of the scheduled 
four. First on Tuesday afternoon, it adopted without amendment or division four 
fecommendations which completed the submissions of the Committee on Peace and 
law Through United Nations. “All-out" cooperation with the Canadian Bar Associa- 
tion in the preparatory work as to international law was pledged to the General 
Assembly of the United Nations. A careful and comprehensive statement of the policy 
and objectives of the United States for the control and utilization of atomic energy 
and for “disarmament as to conventional weapons” was scanned and decisively sup- 
ported. The declared foreign policy of the United States “irrespective of political 
party", was emphatically endorsed and supported. Important recommendations of 
the Committee on Commerce were adopted, including approval of the Reed-Bulwinkle 
bill (S. 110, H.R. 221) as to railroads and the Anti-Trust Acts. The Section of Patent 
law obtained approval for recommendations which included comprehensive amend- 
ments of the Lanham Trade-Mark Act of 1946. President Rix announced the distin- 
guished personnel of the Council which is to act in an advisory capacity as to the 
Survey of the Legal Profession. Recommendations were made to remedy the Veterans’ 
Administration discrimination against lawyer-veterans in the payments allowed for 
on-the-job training. Various recommendations of other Sections and Committees were 


members intent on completing the 
calendar on that day and avoiding 
the session scheduled for Wednesday 
morning. 


For the parliamentary record, 


Frederic M. Miller, of Iowa, for the 
Committee for Peace and Law 
Through United Nations, moved 
that the action taken at the fore-’ 
noon session in adopting the Com- 
mittee’s Resolution No. 2 be adopted 
as the action of the House of Dele- 
gates on the Teasdale Resolution 
(32 A.B.A.J. 874, December, 1946) . 
This was unanimously carried. 

In the absence of Judge Ransom 
because of illness, Judge Miller 
moved next the adoption of the 
Committee’s Resolution No. 3, as 
follows: 

Reso.vep, That the General Assem- 

bly of the United Nations having im- . 

plemented the obligation laid on it 

by Article 13(a) of the Charter to 
initiate studies and make recommen- 
dations for the purpose of encourag- 
ing the progressive development of 
international law and its codification, 
and having created a Committee to 
study, with the aid of the Secretary- 
General, and report as to the meth- 
ods of carrying forward such work 
and of “enlisting the assistance of 
such national or international bodies 
as might aid in the attainment of this 
objective”, the American Bar Associa- 
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tion respecttully expresses to the Com 
mittee of the General Assembly the 
readiness and the purpose ol this As 


sociation to join with the Canadian 


Bar Association in giving all desired 
issistance to the Committee; and 
RESOLVED FURTHER hat the Ameri- 


in Bar Association authorizes and 


instructs its Special Committee for 
Peace and Law Through United Na 
tions, under the direction of the 
President of the Association, to con 
tinue its cooperation with the Ca 
nadian Bar Association and other or 
ganizations in behalf of the statement 
and strengthening of international 
law as rules to control and govern the 


rights and duties of Nations, their 


conduct, and their relationships; that 


the Section of International and Com 


parative Law shall take part and as 
sist in the work so undertaken by this 
Association; and that the Association 
pledges to the same end the utiliza 
tion and active help of its other Sec 


+} 
tions and Committees dealing with 


the various branches of the subject 
[The above was approved by the 
Board of Governors and adopted by 


the unanimous vote of the House 


American Policy for Control of 
Atomic Energy Is Approved 


The next subject was of vital in 
terest and importance, and the Com- 
mittee’s careful statement of the 
\merican policy and objectives was 
closely scanned. Judge Miller stated 
that the formulation had been ex 
amined and was endorsed by Edgat 
Turlington, of the Section of Inte 
national Law and the Chairman of 
the Section’s Committee on the sub 
ject. 

Judge Miller moved the adoption 
of Resolution No. 4 of the Com 
mittee for Peace and Law Through 
United Nations, as follows: 

RESOLVED, That the American Bar 


Association declares its approval and 


support of the attitude and policy of 
the Government of the United States 
as to the earliest practicable control 
and utilization of atomic energy and 
as to a long-range program for pro 
gressive disarmament in respect of 
conventional armaments and _ forces, 
as such attitude and policy have been 
expressed in The United Nations 
tomic Energy Commission and the 
Security Council of The United Na 
tions, to the end 
(1) That an Atomic Energy 
Treaty be negotiated, submitted to, 
and ratified by the member Na 
tions according to their respective 
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constitutional processes, which shall 
provide rules of international and 
world law to govern the control and 
utilization of atomic energy and 
shall vest The United Nations 
Atomic Energy Commission with 
idequate powers and plenary du 
ties to control, supervise, regulate, 
ind if need be to prohibit during 
determined periods, the manufac 
ture and utilization of atomic et 


ergy and components of the utiliza- 
tion thereof, including, after the 
ratification of such a Treaty by all 
member Nations, full powers of vis 
itation and inspection of plants and 
stockpiles used in connection with 
such manufacture, storage or utili 
zation, with no right on the part of 
any Nation to veto o1 prevent such 
visitations and inspection. 

(2) That the United States shall 
not be required to give, and shall 
not give to other Nations, any of 
its information and _ skills as to 
atomic energy, unless and_ until 
such a Treaty has been drafted and 
ratified and a system of collective 
security against the use of atomic 
energy for warfare and mass de 
struction has been set up and mad 
effective. 

») That under such Treaty no 
violator of its provisions shall be 
able to defeat or avoid, by its own 
vote or by the vote of any othe 
Nation, prompt detection and sum 
mary prevention and punishment 
of such violations. 

(4) That the United States should 
cooperate in the development, 
through the Commission for Con 
ventional Armaments, of a pro 
gram for progressive disarmament 
by the Nations in respect of such 
armaments and forces; that the es 
tablishment of the means of collec 
tive security through The United 
Nations, in particular as to the con 
trol of atomic energy, should pre 
cede, not follow, any action by the 
United States to carry out such a 
program of disarmament; and that 
the establishment and effectiveness 
of a system of collective security 
against the atomic bomb should be 
igreed on first and separately, and 
should not be brought within the 
province or the inquiries of the 
Commission for Conventional Ar 
maments. 


Resolution No. 4 was adopted by 


the House without division or re 


corded votes in the negative. 


Judge Miller then moved the adop- 


tion of Committee Resolutions Nos. 
5 and 6, which had been approved 
by the Board of Governors and 


were carried by vote of the Hous« 
without division or recorded votes i1 
the negative. They were as follows 


RESOLVED, That the America 
Bar \ssociation expresses ane\ 
its opinion that, at this juncture ir 
world affairs, the people of th 
United States, irrespective of polit 
cal party, should continue their 
united and steadfast support of th 
foreign policy as it has been d 
veloped by responsible leaders ot 
both political parties and has beer 
declared by The President and th 
Secretary of State, by Senators Van 
denberg and Connally, and_ by 
American Delegate Warren R. Aus 
tin in the Security Council, in b 
half of peace, justice and law, fre: 
dom for peoples, fair but firm deal 
ings, good will, mutual understand 
ing, and organized cooperation for 
those ends, among all Nations and 
for all their peoples. 

RESOLVED, That the President 
of the Association 1S author 
ized to send copies of the foregoin 
Resolutions, in the form adopted by 
the House of Delegates, to th 

President of the United States, the 
Secretary of State, the Chairmen 
and members of the appropriate 
committees in the Senate and the 
House of Representatives, — th 
American Delegate in the Security 
Council, the members of the Ameri 
can Delegation to the Assembly ol 
The United Nations, and such 
other public officials and organiza 
tions as may be deemed to be ap 
propriate for the advancement of 
the objectives stated in such Reso 
lutions. 

All of the Resolutions recom 
mended by the Committee were 
thereby adopted by the House, with 
out division or recorded votes in the 
negative except as to Resolution 
No. 2. 


Association Again Assists the War 
Department as to Legal Personnel 
Secretary Stecher made an announce 
ment in regard to a communication 
sent to members of the House at the 
request of the Secretary of War, to 
enlist assistance in recruiting civilian 
personnel from the legal profession 
for the War Department. “I have 
been advised,” said Mr. Stecher, 
“that the results of that appeal to 
the House were indeed satisfactory 
However, the period of service of 
many of these men has now termi 
nated or is about to terminate. 
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‘| have again been requested by 
ie War Department to bring to the 
ttention of the members of the 
louse, so that they in turn may 
ing to the attention of the Bar in 
e local communities, the fact that 
ie War Department is in need of 
irther civilian personnel to be re- 
ruited from the legal profession, to 
rve particularly in Hawaii, Vienna 
id Frankfurt. Any member of the 
rofession who is qualified and 
ould be willing to serve in these 
ipacities, should communicate with 
he representative of the Secretary 

War, Mrs. Jean Chappell, Office 

the Secretary of War, 222 West 
\dams Street, Chicago 6, Illinois.” 


Report for the Section of 
Legal Education 


For the Section of Legal Education 


nd Admissions to the Bar, Chair- 
nan Joseph A. McClain, of Missouri, 


reported the inspection of thirteen 
law schools, pursuant to the policy 
adopted during the war years and 
approved by the House of Delegates. 
‘The Evening Division opened by 
the St. Louis University (Missouri) 


as been approved by the Council 


of the Section,” said Chairman Mc- 
Clain, “and we feel that the pro- 
vision made for evening instruction 
by this division of St. Louis Univer- 
sity is a distinct service to the cause 


f legal education in Missouri. 

“In furtherance of the resolutions 
idopted by the House of Delegates 
it Atlantic City, the Council has ap 
ointed a Committee on Continuing 


Education for the Bar, to formulate 


ind recommend a program of con- 
inuing education for the Bar on a 
National basis, and has approved the 
xploration by such Committee of 
ossible arrangements whereby such 
program of continuing education 
night be undertaken by the Amer 
an Law Institute in cooperation 
vith the American Bar Association.” 
The House voted to adopt the 
ecommendation of the Council of 
he Section that the School of Law 


of Lincoln University, St. Louis, 


Missouri, heretofore provisionally 


approved by the Association, be ac- 
corded full approval. 


Recommendations by the Committee 
on Commerce Are Adopted 


Next in order was the report of the 
Committee on Commerce, presented 
by Benjamin Wham, of Illinois, as 
Chairman. Its four recommenda- 
tions were adopted by the House 
without division: 


1. That the American Bar Associa 
tion authorizes the Committee on 
Commerce, in conjunction with the 
Section of Labor Relations Law, to 
cooperate with the appropriate Com- 
mittees of Congress in an attempt to 
appraise the rapid expansion of fed 
eral control, due in part to the ex 
panding definition of interstate com- 
merce, and to report to the House of 
Delegates its conclusions as to the de 
sirability of returning to the States 
some portion of such control. 

2. That the American Bar Associa- 
tion authorizes the Committee on 
Commerce to cooperate with the ap 
propriate committees of Congress in 
an attempt to re-appraise the Anti- 
Trust Acts and methods of enforce- 
ment and to report to the House of 
Delegates its conclusions as to the va- 
rious suggestions for additional legis 
lation and suggest methods of proce- 
dure, in an attempt to encourage com 
merce and at the same time preserve 
competition and freedom of enter- 
prise. 

3. That the American Bar Associa- 
tion authorizes the Committee on 
Commerce, in conjunction with the 
Committee for Peace and Law through 
United Nations and the _ Section 
of International and Comparative 
Law, to study matters affecting for- 
eign commerce, including the _pro- 
posed Charter for an International 
Trade Organization, such Commit- 
tees to report to the House of Dele- 
gates further and to recommend, joint 
ly or severally, such action by the 
\ssociation as they may deem advis 
able. 

1. That the American Bar Associa- 
tion approves the Reed-Bulwinkle 
Bill (S. 110, H.R. 221) which gives 
limited exemption from the Anti- 
Trust laws to railroads. 

[he following resolution, pre- 
sented by Robert G. Simmons, of 
Nebraska, for the Section of Judicial 
Administration, the Section of Crim- 
inal Law and the Junior Bar Con- 


ference, was adopted by the House: 


RESsOLveD, That the Section of Ju- 
dicial Administration, the Section of 
Criminal Law, and the Junior Bar 
Conference, are authorized to cooper- 
ate in establishing clinics, institutes or 





schools for judges and prosecutors of 
l'raffic Courts in order to bring about 
a more efficient administration of jus- 
tice in the Traffic Courts. 


Charles O. Rundall, of Illinois, as 
Delegate trom the Section of Bar 
\ctivities, presented the following 
for that Section: 


RESOLVED, ‘That the authority to 
make an annual Award of Merit to 
the State Bar Association which has 
done the most outstanding and con- 
structive work in its field during the 
then current year be extended to in- 
clude authority to make such annual 
awards to two or more such State Bar 
\ssociations. 


I'he Resolution was adopted by vote 
of the House. 


Resolutions as to Patents 
Are Adopted 


Next taken up was the report of the 
Section of Patent, Trade-Mark and 
Copyright Law, by Charles H. 
Walker, of New York, Chairman of 
the Section. At the request of George 
Maurice Morris, of the District of 
Columbia, action on the Section’s 
Resolution No. | was deferred until 
the Section of Administrative Law 
had presented its recommendations. 


Ihe House adopted the following 
Resolution No. 2 from the Section: 


REso_veD, That the American Bar 
Association approves, in principle, the 
amendment of Section 4898 of the 
Revised Statutes (U.S.C., title 35; Sec. 
17) to add certain requirements as to 
the recording of “subsequent pur 
chases and mortgages’ affecting pat 
ents and patent applications, and, for 
this purpose, approves, in principle, 
proposed legislation as follows: 

“Be It Enacted by the Senate and 
House of Representatives of the Unit 
ed States of America in Congress As 
sembled, That the second sentence of 
the first paragraph of Section 4898 of 
the Revised Statutes (U.S.C., title 35, 
Sec. 47) be amended to read as fol 
lows (italic words represent additions; 
bracketed words, deletions): 

‘An assignment, grant, or convey- 
ance shall be void as against any 
subsequent purchaser or mortgagee 
for a valuable consideration, with- 
out notice, whose purchase or mort- 
gage its recorded in the Patent Of- 
fice within three months from its date, 
or prior to the recordation in the 
Patent Office of the said assignment, 
grant, or conveyance, unless [it] the 
said assignment, grant, or conveyance 
is recorded in the Patent Office with- 
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in three months from [the date there 
of] its date, or prior to such subse 
quent purcha e or mortgage 


and the following Section added 
Sec. 2. This Act sha take 


one year after approi al, 


effect 
ind shall ap 
nment, 


grant, convey 


ply to any assig 
ance, pure hase, ov mortgage, irre spec 

e of when made, which ts not on 
ecord in the Patent Office on the ef 
fective date of this act.” 


No. 3 of the 
recommended 


Section, 
that the 
District of 


Resolution 
Fair 
Col 
umbia be adopted, was referred by 
Cor 
Mercantile 


which 
Trade Act for the 
the House to the Section of 
poration, Banking and 
Law and to the Committee on Com 


merce for study and report. 


Amendments of the Lanham 
Trade-Mark Act of 1946 
Were Approved 


Ihe Section offered a Resolution 
which suggested numerous provisions 
for the amendment of the Lanham 
Trade-Mark Act (Public Law No. 
189 of the 79th Congress; 60 Stat. 
127), which was adopted by the 
House. Because of the lack of spac 
the Resolution is not printed in this 
issue, but copies will be supplied to 


full 
Phe JouRNAL will publish in its May 


members who desire the text. 
issue a summary of principal recom 


mended changes 
Further Resolutions of the Section 
of Patent Law Were Acted On 

No. 


tion was adopted, after some debate, 


Resolution 5 of the Patent Sec 


as follows: 


That the American Bat 
\ssociation approves in 
H.R. 5842, except that the 


tive feature of the bill is disapproved. 


RESOLVED, 
principle 
retroac- 


Resolution No. 6, concerning dis 
approval in principle of such bills as 
S. 1248, H. R. 6118, S. 1850 and 
H. R. 6672 of the 79th Congress, in 
regard to federally financed research, 
was disapproved by the House. 

Section Resolution No. 7, recom- 
mending that retired officers of the 
Armed Forces be not disqualified 
from prosecuting claims against the 
Government, and Resolution No. 8 
that 


ployees of the Government be not 


recommending former em- 
disqualified from practice before the 


Patent Office, were not acted upon 


404 American Bar Association Journal 


by the House, pending a consultation 
with the Chairman of the Section of 
\dministrative Law. 

Chairman Walker next offered fo1 
the Section its Resolution No. 9: 

Rrso_vep, That the American Bar 

\ssociation disapproves H. R. 6841. 
The Section reported that it con- 
sidered H. R. 6841, to make news- 
paper and periodical — publishers 
merely limited-publication licensees 
of the authors of individual contri- 
butions therein, was not clear and 
had been poorly drafted. After some 
debate, the Resolution was adopted 


by the House. 


Recommendation No. 10, to dis- 
approve H.R. 5535 (79th Congress) 
to amend Section 7 and 11 of the 
Clayton Act, was referred to the Sec- 
tion of Corporation, Banking and 
Mercantile 
mittee on Commerce, in conjunction 
Patent, Trade- 
Mark and Copyright Law. 


Law, and to the Com- 


with the Section of 


The House adopted Section Res- 
olution No. 11, as follows: 


RESOLVED, That the American Bar 
\ssociation approves Section 4(b) of 
S. 2153 and H.R. 
amended to read as follows: 
“Nothing contained in this act shall 
be construed to limit or impair in 
any way the rights of patentees under 
the patent laws of the United States.” 


Section Resolution No. 12, to dis- 
approve H. R. 40 (79th Congress) 
to permit all litigation in the Courts 


6326 provided it be 


of the United States without the re- 
quirement of deposits of money, and 
to make it unlawful to require the 
printing of the record and other 
papers on appeals, was referred by 
the House to the Committee on 
Jurisprudence and Law Reform. 
Chairman Walker last presented 
Resolution No. 13 of his Section: 
ResoLveD, That the American Bar 
Association H.R. 1949 
providing jurisdiction in the Court 
of Claims to hear a claim for dam- 
ages by private individuals against the 
United States for alleged appropria- 
tion and utilization of technical aero 
nautical ideas contained in copyright- 
ed drawings and textual specifications 
of construction and operation. 
The Resolution was adopted by the 


House. 


disapproves 


President Carl B. Rix then made a 


statement relative to the personnel 
of the Council to supervise the Sur 
vey of the Legal Profession. This 
is given elsewhere in this issue. 
Other Sections and 

Committees Report 


B. Mitchell, of 
Chairman of the Committee on Mem 


Morris Minnesota, 
bership, made a brief statement on 
behalf of his Committee. 

V. J. Skutt, of Nebraska, Delegate 


of the Section of Insurance Law, 
gave its report in the absence of 
Harry LaBrum. The 


report contained only one recom- 


Chairman J. 


mendation, which was adopted by 
the House, to amend the By-laws of 
the Section to increase Section dues 
from $2 to $3 annually, create the 
office of a second vice chairman, and 
otherwise to effect the administration 
of the Section. 

Che reports of the Section of Cor- 
poration, Banking and Mercantile 
Law, Section of Criminal Law, Sec- 
tion of Real Property, Probate and 
Trust Law, and the Junior Bar Con 
ference, were received and filed. 

The Section of Taxation had no 
report for this meeting. 

The House adopted two recom- 
Committee on 
Robert G. 


Storey, of Texas, as follows: 


mendations of the 


Veterans’ Affairs, by 


1. That Paragraph II (b) of Part 
VIII of Veterans Regulation num 
bered 1 (a) is hereby amended by in 
serting the following at the end 
thereof: 

“4, Notwithstanding the preced- 
ing provisions of this paragraph, 
lawyers with less than two years ac- 
tive practice exclusive of the period 
of their military service shall be 
eligible for training on the job for 
a period not exceeding the unex- 
pired portion of said two years of 
active practice. In such cases the 
lawyer need not be training for a 
specific job or job objective, and 
the approving agency of the state 
or the Administrator shall waive the 
preceding requirements of this para- 
graph provided that the written ap- 
plication discloses that the training 
program is one appropriate to 
equip the veteran for active prac- 
tice as a lawyer either in a job or in 
independent practice. This sub- 
paragraph shall be retroactively ef- 
fective as of June 22, 1944.” 
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That refresher courses sponsored 


by Bar Associations and universities 
be encouraged and continued. 


Statement as to Regional 
Meetings 

Harold Bredell, reporting as Chait 
nan of the Board of Governors’ 
Committee on Regional Meetings, 
“The 


mended its Constitution to provide 


said, in part: Association 
under Article V for the holding of 
Regional Meetings of the Associa 
ion. Under this authority the first 
neeting was held at Omaha, January 
24 and 25, for the ten States in that 
irea. The President of the Associa 
ion presides at such meetings, and 
opportunity is given for the presenta- 
tion of Resolutions. The program is 
designed to present to those attend- 
ing the work of the Association in 
vital and timely subjects. Those at 
tending gave us reason to believe 
that they considered the programs 
well worth while. 

“Each of these meetings requires 
intensive planning and publicity to 
obtain a maximum attendance, and 
we urge the cooperation of all mem 
bers of the House in stimulating 
attendance from the States within 
the region, whenever these meetings 
are held within your region. 

“The next Regional Meeting is 
planned for Jacksonville, Florida, 
on May 2 and 3, for the States of 
Florida, Georgia, Alabama, South 
Carolina and North Carolina.” 


‘The Trusteeship of the Profession 
In the Interest of the People’’ 
Chairman George Maurice Morris, 
of the District of Columbia, for the 
Public Relations, 
presented a Resolution which, after 
amendment from the 
idopted as follows: 


Committee on 
floor, was 


REsoLveD, That the House of Del- 
egates, recognizing the trusteeship of 
the legal profession in the interest of 


the people, directs the Committee on 
Public Relations to formulate all of 
its plans, for advancing public accept 
ance of the purposes of the Associa 
tion, in acknowledgement of that 
trusteeship and to the services not only 
of the American Bar Association and 
of the legal profession as a whole but 
of the public. 

At the Atlantic City meeting, the 
Committee had been instructed to 
proceed with the employment of a 
Publicity Director or Director of 
Publicity, upon terms to be agreed 
upon with the Board of Governors. 
The selection of the Publicity Dire 
tor was stated to be in process. The 
Committee expects to have such a 
Director installed at work before the 
Cleveland next 


House meets in 


September. 
The report of the Legal Aid Com 


mittee, by Chairman Harrison 
Tweed, of New York, was received 
and filed. 


Louis Waldman, of New York, 
Chairman of the Committee on 
American Citizenship, presented the 
report of that Committee, which con 
tained recommendations as follows 


I. Resotvep, That: 1. The American 
Bar Association sponsor the observ- 
ance throughout the country of May 
1-7, 1947, as American Citizenship 
Week; 

2. The Committee be authorized to 
enlist the support of The President 
of the United States and the Gover 
nors of the several States in issuing 
appropriate proclamations for the ob- 
servance of American 
Week, May 1-7, 1947. 

3. The Committee be authorized to 


Citizenship 


implement the Association’s sponsot1 
ship of American Citizenship Week 
through the media of radio, press, 
motion pictures and public meetings 
and to secure the cooperation of the 
organized Bar, educational institutions 
and other organizations. 

Il. Resotvep, That the American Bar 
\ssociation sponsor essay contests on 
the subject of American Citizenship in 
high schools and colleges of the coun 


House of Delegates 


try, and that the Committee be author 

ized to make appropriate arrangements 

therefor. 

By a vote of the House, these reso- 
lutions were referred to the Board 
of Governors with power to act if 
ways and means are found; other 
wise, to come back to the House of 


Delegates. 


The House Concludes Its 
Business on Second Day 


The report of the Committee on 
Jurisprudence and Law Reform was 
presented by Frank W. Grinnell, of 
Massachusetts, in the absence of 
Chairman Thomas B. Gay, of Vir- 
ginia. The recommendation of the 
Committee, favoring the passage of 
H.R. 1639 to amend the Employers’ 
Liability Act, was not put to a vote 
of the House, in view of action 
previously taken on a similar resolu- 
tion. By vote of the House, the ac- 
tion of the Committee in disapprov- 
ing recommendations referred to it 
by the Assembly and House of Dele- 
gates at the 1946 Annual Meeting 
(33 A.B.A.J. 175; February, 1947) 
was approved. 

The concluding item of business 
on the calendar, the oral report of 
the new Section of Labor Relations 
Law, was presented by Chairman Clif 
Langsdale, of Missouri. The report 
was received and filed. Lee Press- 
man, of Washington, D. C., spoke 
on pending labor legislation. The 
House authorized that an analysis 
of pending labor legislation, pre- 
pared by Mr. Pressman, who is the 
Delegate of the Section of Labor Re- 
lations Law, be mimeographed and 
distributed by Headquarters to each 
member of the House. 

The mid-year meeting of the 
House of Delegates adjourned at 


5:35 P. M. on Tuesday, February 25. 


Nominating Petitions for State Delegates 
Nominating petitions for State Delegates received before 
closing forms for this issue will be found on page 415. 
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(Continued from puge 318) 
the Ag- 
Agreement 


under 
Marketing 


1937 must be based on a rec 


ders promulgated 
ricultural 
Act of 
ord of taken at a 


the testimony 


hearing.!®5 These rules of general 
applicability are clearly formal rules 
subject to the procedures of Sections 
7 and 8. 

When we consider rule-making in 
volving rules of particular applica 
bility, the requirement of a record 
is ordinarily present, if not in express 
terms, at least by implication.!® For 
example, rate orders issued by the 
Federal Power Commission pursuant 
Natural Act!? 
made only after hearing. 


to the Gas may be 
Upon re 
view in a Circuit Court of Appeals 
or the Court of Appeals for the Dis 
trict of Columbia, the Commission 
must certify and file with the Court 
a transcript of the record of evidence 
adduced at the hearing and the Com 
mission’s findings of fact if supported 
by substantial evidence will be con- 
clusive upon the Courts. Definitels 
subject, too, to the formal require 
ments of the Act are the Interstate 
Commerce Commission in prescrib 
ing rates for carriers under the In- 
terstate Commerce Act and the Secre 
tary of Agriculture in prescribing 
rates for stockyards and market agen- 
cies under the Packers and Stockyards 


Act. 


Hearing Requirements 
as to Formal Rules 
We have seen that informal rules are 


The 
only requirement is that interested 


subject to no set procedure. 


persons be given an opportunity to 
present their views in some manner 
to the agency involved. Formal rule- 
making proceedings, on the other 
hand, are subject to fairly well de 
fined procedures under Sections 7 
and 8!8 of the Act. These procedures 
are the same, in general, for both 
formal rule-making and for formal 
adjudication. 

Any formal hearing that is con- 
ducted must be presided over by the 
agency, one or more members of the 
body comprising the agency (such as 
a Commissioner of the Interstate 
Commerce Commission), a special 
statutory hearing body (e.g., a joint 
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hearing body composed of Federal and 
State officers under the Natural Gas 


Act) 1% or one or more Examiners 
appointed as provided in the Act 
7(a)). An 


quiring Examiners may not select 


(Subsection agency re- 
any one of its employees to preside 


over formal hearings. It must ap- 
point persons designated as Exam- 
iners and approved as such by the 
Civil 


Examiners may perform no duties 


Service Commission.2° These 
inconsistent with their duties as Ex 
aminers, and they may not be re- 
moved by the agency except after a 
hearing before the Civil Service Com- 
mission conducted in compliance 
with the formal requirements of the 
Act. Other employees of the Govern- 
ment will not have this protection.”! 

The Act specifies the obvious in 
requiring all presiding officers to con 
duct themselves in an impartial man 


ner. Any officer may withdraw him 
self from a hearing if he deems 
himself disqualified. Any party to a 


that the 


presiding officer be replaced upon the 


proceeding may request 


ground of personal bias or dis- 
qualification and if such request is 
made in good faith and 
affidavit”, 


determine 


“upon a 


timely and sufficient the 


agency involved must 
whether the presiding officer should 
be disqualified. This determination 
will become a part of the record in 
the case (Subsection 7 (a)). 
Presiding officers are granted all 
the authority necessary to conduct 
proper hearings. They can administet 
oaths and affirmations, take deposi- 
tions, hold conferences: with the par- 


15. 50 Stat. 246 
16. In 


word 


7 U.S.C. 608(c) 

explanation of the substitution of the 
statute’’ for the word ‘‘law’’ in the phrase 
Jescribing the House Com 
mittee on the Judiciary explained the change by 


formal rule-making, 
‘a statute may, in terms, require oa 
rule or order to be made upon the record of a 
hearing, or in the usual case be interpreted as 
a Congressional intention so to re 
quire, and in either Sections 7 and 8 
would apply save as other exceptions are opera 
tive.”’ H. R. Rep. 1980 

17. 52 Stat. 821, 15 U.S.C 

18. Sections 7 and 8 did not become effective 
until December 11, 1946, six months after the 
enactment of the Act. While the Administrative 
was enacted on June 11, 1946, 
Section 12 provided that most of its provisions 
would not become effective until three 
thereafter and that Sections 7 and 8 would not 
become effective until six months thereafter. The 
reason that the hearing and decision requirements 


stating that 
manifesting 
situation 


page 51, fn. 9. 


717, et seq 


Procedure Act 


months 


ties, dispose of procedural requests 
and take any other action which is 
authorized by agency rule consistent 
with the Act (Subsection 7(b)). They 
are authorized to issue subpenas pro 
that the 
which they are connected has that 


vided only agency with 


power. Some agencies, such as the 
Post Office Department, are not em 
powered to issue subpenas. 


Strict ‘Jury Trial’’ Rules of 


Evidence Not Required 
the strict 
rules of evidence known to Courts of 


As_ heretofore, jury-trial 
law will not be required in adminis 
trative hearings. Any oral or docu 
mentary evidence may be received 
but the agencies are required ‘“‘as a 
matter of policy” to provide for the 
exclusion of irrelevant, immaterial, 
or unduly repetitious evidence. Th 
rule an agency issues, however, must 
be based upon a consideration of the 
record as supported by and in ac 
cordance with “the reliable, proba 
tive and substantial evidence’”’ (Sub 
section 7 (c)). 

Where 
presided 


the agency itself has not 
at the reception of the 
decision 


evidence, an intermediate 


must be made by the presiding of 
initial or recom 


ficer—either an 


mended decision, according to the 


wishes of the agency. If the inter 


mediate decision is an initial one, it 
will become the final decision of the 
agency in the event that the parties 
involved take no appeal to the agen 
cy or the agency does not seek review 
on its own motion. Should an agency 
have its Examiners 


not desire to 


of Sections 7 and 8 were deferred for six months 
was to allow agencies sufficient time to adapt 
their procedures to those required by these sec 
tions. It should be no provision of 
Sections 7 and 8 is mandatory as to any agency 
proceeding which was initiated prior to December 
11, 1946, so that if a as to rule-making 
had been issued by an agency prior to that date 
the actual procedure on the proposed rule will 
not have to conform to Sections 7 and 8, despite 
the fact that the agency may be holding its hear 
ing after December 11, 1946. See last sentence 
of Section 12. 

19. 52 Stat. 830, 15 U.S.C. 717(p) 

20. Provision is made for Examiners in Section 
11 of the Act. The requirement for appointment of 
Examiners is deferred until June 11, 1947. See 
Section 12. 

21. Section 5 on adjudication excepts from the 
types of adjudication covered by Sections 5, 7, 
and 8 ‘'(2) the selection or tenure of an officer 
or employee of the United States other than Ex- 
aminers appointed pursuant to Section 11.’ 


noted that 


notice 
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a ye, 
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nder initial decisions which may 
ossom into final decisions, the 
ency may in a particular case o1 
general rule require the entire 
cord to be certified to it for initial 
cision. In such a case the presiding 
licer must, as a general rule, recom- 
nd a decision prior to the agency’s 
ndition of the final decision (Sub- 
tion 8 (a)). 
The parties must be granted an 
)portunity to present proposed find- 
ngs and conclusions to the presiding 
fheer, and after his decision has been 
rendered, to submit to the agency ex- 
ptions to his decision. The record 
ust show the ruling upon each such 
conclusion or 


finding, exception 


presented (Subsection 8(b)). 

Should an agency rest its decision 
n official notice of a material fact 
not appearing in the evidence in the 
ecord, any party on timely request 
iust be afforded an opportunity to 
show the contrary. Any party, too, 
upon payment of lawfully prescribed 
costs may receive a copy of the record 
f the proceeding (Subsection 7 (d)). 


Operative Distinctions Between 
Adjudication and Rule-Making 


\Vhile the Act treats of the procedure 
equired for formal rule-making and 
formal adjudication in the same sec- 
tions—Sections 7 and 8—, it recog- 
nizes the fundamental distinction 
vetween these two types of proceed- 
igs by granting at least three excep- 
ys for rule-making to the other- 
ise set requirements of the Act. 
[hese exceptions are predicated 
pon the recognition that rule-mak- 
ng is quasi-legislative in nature and 
ot, as adjudication normally is, ad- 
ersary in character. 
Che first operative distinction is 
that in rule-making an agency may, 
here the interest of any party will 
tt be prejudiced thereby, adopt 
ocedures for the submission of all 
part of the evidence in written 
rm (Subsection 7(c)). In many 
ymmon types of cases, the subject 
atter of the record in rule-making 
composed generally of statistical 


lata, reports, anaiyses, and other 


documents. 


The Agency May 
Make the Decision 


A second operative distinction is 
that agencies engaged in rule-mak- 
ing may dispense not only with the 
initial decision of the presiding Ex 
aminer but also with his recom- 
mended decision. Problems in rule- 
making seldom turn substantially up- 
on the credibility of witnesses. For this 
reason an agency, even when it has 
not presided at the reception of the 
evidence, may dispense with the deci- 
sion of the presiding Examiner and 
in place thereof issue a_ tentative 
decision or have one of its responsi- 
ble officers recommend a decision. 
Thus, an informed technician, who 
is a responsible officer of the agency 
and whose immediate concern is the 
particular rule proposed, may render 
a recommended decision which 1s of 
more assistance to both the private 
parties and the agency than one 
rendered by the presiding Examiner. 
His decision will usually focus the 
ultimate issues more sharply in a 
shorter period of time. 

The Act further recognizes that 
situations may arise in cases of rule- 
making where the agency, even 
though it has not presided at the 
reception of the evidence, should be 
authorized to dispense with the in 
termediate decision altogether. It 
is provided that the intermediate 
procedure may be omitted “in any 
case in which the agency finds upon 
the record that due and timely execu- 
tion of its functions imperatively and 
unavoidably so requires” (Subsection 
8 (a) ). 


Requirement of the Separation 
of Functions Is Not Applicable 


The third difference is that the 


- 
quirement of separation of functions 
between the prosecuting staff of the 
agency and the hearing staff is not ap 
plicable to rule-making.?? And so, in 
rule-making the hearing Examiner 
may consult with any member of the 
agency on any of the facts involved 
in the case. This is a recognition that 
in rule-making the process of decision 
is cooperative. To the decision there 
must be brougit to bear all the 
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technical experience and competence 
of the agency since the rule as issued 
should be based upon a synthesis 
of all the technical information avail- 
able, as well as the combined judg- 
ment of the staff of the agency. 


Effective Date of Rules 


An agency in adopting rules, wheth- 
er pursuant to the informal on 
the formal procedures of the Act, 
may not have those rules become ef- 
fective under ordinary circumstances 
until thirty days after their publica- 
tion in the Federal Register (Subsec- 
tion 4(c) ). The reason for this thirty- 
day interval is to allow persons affect- 
ed by the rules sufficient time to con- 
form to them so as to avoid the legal 
consequences of violation. But Con 
gress has wisely recognized that such 
a thirty-day lapse would not allow 
agencies to meet all situations, such 
as cases of emergency. And so, the 
thirty-day requirement need not be 
followed where an agency finds good 
cause for not doing so and publishes 
that cause with the rule. The thirty- 
day requirement is not applicable to 
rules granting or recognizing exemp- 
tion or relieving restriction or inter- 
pretative rules and statements of 
policy. They may become effective 


immediately. 


Right to Petition for Rules 


Finally, any interested person is 
accorded the right to petition for the 
issuance, amendment or repeal of a 
rule (Subsection 4(d)). This right is 
applicable to procedural and organi- 
zational rules as well as to substantive 
rules, subject of course to the excep- 
tions that have been heretofore noted 
to the rule-making requirements 
(i.e., rules involving military, naval, 
or foreign affairs functions of the 
United States, Courts-martial, Selec- 
tive Service, etc.). 

This is rule-making under the Ad- 


ministrative Procedure Act. 


22. Subsection 5(c}, requiring such a separation 
of functions, is applicable only to certain types of 
formal adjudication. 
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Grover Cleveland 


(Continued from page 330) 


Oil 


3uffalo bank, and two rail 


including the Standard Com 
pany, a 


roads, and remains to this day one 
of the outstanding firms of upstate 
New York. 

\gain Cleveland’s superhuman in 
dustry and untiring energy were his 
became 


ereat contributions—he 


known as “a great Sunday worker”. 
Though he did not undertake many 
litigations, 


Court he 


dramatically important 


once he got into seemed 
actually to become part of the case 
himself, and was a good jury lawyer 
and a bold, self-reliant and danger- 
ous antagonist 

His most notable litigation was the 
Cas of Alberge) 


Hamlin and_ the 


Sugar Co. For the plaintiffs, who 


and Williams ¥; 


{merican Grape 
claimed damages for fraud, he ob 
tained a verdict of $274,000, up to 
cord locally. 


then the largest on re 


But his ideal was not preeminence 


it the Bar or an immense and lu 
crative practice. It was rather a sub 
stantial business which he could 


attend to personally, which would 
afford enough leisure for the hunting 
and fishing and the male compan- 
loved, and would 


ionship he not 


subvert him to the demands of large 
corporate clients that he appear in 
any part of the State at any time and 
so undertake the travel which he 
detested. 

So strong was this philosophy of 
when Chauncey 
M. Depe w sought to make him Re- 
New York 


Central Railroad with a $15,000 in- 


life imbedded that 


gional Counsel for the 


crease in his earnings, he declined 


the offer. 


President of the Local 
Bar Association 
\lthough his interest in public af- 
fairs, other than politics, increased 
somewhat during these vears, and he 
served as President of the local Bai 
\ssociation, he took little interest in 
public meetings, the promotion of 
‘causes’, or service on hospital, li 
brary, or other civic boards. 

His 


matrimony 


interest in feminine society 


and was about as scant 


When asked if he ever thought of 
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getting married, he replied: “Many 
times, but the more I thought of it 
the more I think I'll not do it.” But 
his ideas changed. The lovely Fran- 
ces Folsom, whom he married in the 
White House in 1886, was, in the late 
seventies, a young girl hardly into 
her ’teens. She was the daughter of 
Cleveland’s partner who had become 
his close friend. And after Folsom’s 
tragic death in 1875, Cleveland as 
the administrator of his estate was 
in effect her guardian. Perhaps that 
is why, unconsciously or not, Cleve 
land replied to the same question 
by saying, prophetically: “I’m only 
waiting for my wife to grow up.” 

wind. 
1881 


There straws in the 


When he ran for 


were 
Governor in 
on what was known as the “bachelor 


ticket”, a reporter asked him if his 


partner Bissell was not a bachelor 
also. ‘Yes,’ said Cleveland, “Bissell 
ought to get married. These poor 


miserable old bachelors ought to be 


ashamed of themselves.” 


Mayor of Buffalo and 
Governor of New York 


On January I, 1881, Cleveland took 
office as Mayor of Buffalo. In those 
days the salary of the Mayor was only 
$2500, and it was not expected that 
he would sever all of his professional 
connections. His firm still carried his 
name, but partly from the excessive 
burden the double capacity imposed 
and partly from his determination 
to devote himself to the people’s in 
terests, his law work became largely 
that of counsel. As Mayor he still 
kept his living quarters in the room 
in the Weed Block behind the firm’s 
offices, and still ate at downtown res 
taurants, but the number of free eve 
nings for cards and conviviality in 
the back room at Louis Goetz’s res 
taurant declined. 

Within a vear he was to be inaugu 
rated as governor, to become a public 
figure, ever growing in stature as one 


had 


the mind, and innately the fiduciary 


of ow statesmen. He 


greatest 
concept, of a great lawyer, all of his 
life. Except for a connection with his 
friend Francis Lynde Stetson’s firm 
York, his 


in New as counsel, after 





























































first presidential term, and his service 
in the reorganization of the Equi- 
table Life Assurance Society in 1905, 
and occasionally as consultant for 
large corporations after 1896, his 
practice of the law may be said 
largely to have ceased in 1882. 
While the second half of his adult 
life thus throws but little light on his 
stature as a lawyer, it was replete 
with incidents which more and more 
revealed basic traits of his charactei 
and the fortuitous events which gave 
him for 


opportunity courageous 


public service. 


Circumstances of His Nominations 
for Mayor and Governor 


One night in the fall of 1881 he had 
happened to step into Billy Draper's 
3uffalo. There was a 
Demo 
crats lamenting the fact that five 


restaurant in 
discouraged committee of 
possible candidates had refused the 
nomination for Mayor, which was 
not a favorite sport for Democrats 
in those days. Suddenly some one 
suggested Cleveland. He accepted, 
but only on condition that a cei 
tain politician, whom he considered 
to be corrupt should not be on th« 
ticket with him. He was elected, and 
became a fighting Mayor. His vetoes 
and the devastating disclosures by 
which he broke up the aldermani 
ring, notably his battle over the 
famous street cleaning contract 
gained wide report throughout the 
State, all in the space of less than a 
year. 

With regard to smaller matters h« 
was equally adamant. He compelled 
the council to advertise for bids be 
fore letting the contract to the news 
paper which was officially to publish 


} 


its reports, and thereby halved th 


cost for the city. There were, how 
ever, three German papers in Buffalo 
whose support was thought to influ 
ence the German vote. So the counci! 
voted to give them $800 apiece for 
publishing a synopsis of its proceed 


“Th 


German papers depend for their suc 


The veto message read: 


ings. 
cess on the amount and value of the 
news they furnish. I am quite sur 
motives of interest theil 


that from 
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yprietors will publish a synopsis 
ich more satisfactory than any 
\ich the city clerk might be apt to 
epare, and do it without any com 
nsation from the city.” It is said 

it these sentiments sounded harsh 

\ldermen Beck, Fritz, Koch, Mil- 

and Rupp. 

\s Governor in 1884 and 1885, he 

ight Boss Kelly of Tammany Hall 

lentlessly, and in the interest of 
true reform stamped out corruption 
ienever he saw it, and sternly re- 
pelled hordes of party hacks and 
ifit office-seekers. But his ideas of 
reform did not take the form of 
rsecution, and the pitting of class 
ainst class, as has some times been 
the case in late years. He would not 
see corporations despoiled or their 
property expropriated, any sooner 
than he would the people, whose 
doubtable champion he was. 

When the Legislature undertook 
to reduce the fare on Jay Gould’s, 
badly “watered” elevated railroad, 

trary to its legally acquired fran- 
chise, he vetoed the bill, although 
lully convinced that he would there- 
by become the most unpopular man 

n the State. He said that the State 
nust be honest in keeping its 

tracts. But again the ideal tri- 
imphed over the practical. The 
press and the public praised him. 
lt was such a record as Governor, 

hen the Democratic convention 
et in 1884 to nominate a candidate 
lor President, that overcame the 
rce opposition of Tammany. He 

id early let the public know that he 

d not admire Tammany, its meth- 

ls, its principles, or its boss. At a 

inquet given by the New York 


Chamber of Commerce, he chal- 


lenged Kelly in his own bailiwick, by 
asking the thousand business men 
present if they were sure their city 
had a trustworthy champion of their 
interests in the Legislature. The au 
dience sprang to its feet and, with 
thunderous applause, indicated its 
appreciation of a Governor who was 
unafraid of a political boss. Per- 
haps General Bragg, who seconded 
Cleveland’s nomination in behalf 
of the Democrats of Wisconsin, best 
expressed the prevailing sentiment. 
“They love Cleveland,” he said, “for 
his character, but they love him also 
for the enemies he has made.” So, 
too, did the American people, in 
November of 1884. 


Other Aspects of His 
Personality and Character 
The somewhat gruff and uncom- 
promisingly austere personality 
which has been sketched here does 
not fully round out his character. 
He was a simple man, utterly unself- 
ish, devoted to his friends and above 
all to his family. Underneath the 
mask there was a deep layer of ten- 
derness and sentiment, unafraid, at 
life’s most sacred moments, of tears. 
At bottom he was, all his life, 
pious and God-fearing. His general 
intellectual qualities were admira- 
bly illustrated in his spiritual and 
religious attitude. Metaphysics of 
any kind, especially the metaphysics 
of religion, had no attraction for 
him. He used to say that the Bible 
was good enough for him: “Just the 
old book under which I was brought 
up. I do not want notes or criticisms 
or explanations about authorship 
or origin or even cross references.” 
Shortly before he was inaugurated as 


Grover Cleveland 


Governor, he wrote to his brother: 
“Do you know that if mother was 
alive I should feel so much safer? | 
always thought her prayers had much 
to do with my success.” 

Cleveland particularly understood 
children, whom he always met on 
their own level; and they understood 
him and were happy with him. To 
the little boy at Gray Gables, who 
came to pay his respects to the neigh- 
bor he thought was still President, 
Cleveland explained that he had 
just been defeated for re-election. 
“Oh,” said the lad, sympathetically, 
“T had not heard of that, sir!” The 
sympathy proferred was gravely ac- 
cepted, as from one man to another. 

There was much humor in his 
nature, too, and quick wit in pun- 
ning. (Once he put off a portrait 
painter by saying that he could not 
lend his countenance to the enter- 
prise). His marriage and immediate 
family life, full of understanding and 
mutual interests, were happy in the 
extreme. Five children were born to 
Grover Cleveland and Frances Fol- 
som, the eldest of whom was Ruth. 
Quickly upon her birth in 1891, he 
wrote to his friend Bissell, whose 
wife was also expecting a baby: “I, 
who have just entered the real world, 
and see in a small child more of 
value than I ever called my own be 
fore, who put aside as hardly worth 
a thought, all that has gone before— 
fame, honor, place, everything— 
reach out my hand to you and fer- 
vently express the wish—the best my 
great friendship for you yields—that 
in safety and joy you may soon reach 
my estate.” 

Honor, courage, health, piety, de- 
votion and love—truly a good life. 
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“‘Proclaimed List of Blocked Nationals” 














































(Continued from page 351) 


constitutionality and not to be 
favored.® 

When the specific claim as to Sec- 
District 
in Draeger Shipping Co. v. Crowley, 
(1943) 


the Government and held all othe1 


tion 5(c) arose, the Court 


19 Fed. Supp. 215, overruled 


Sections of the old Act to be applica- 
ble to Section 5(c) as far as consist 
ent. The opinion recites that other- 
wise “it would depend upon the will 
of The President or his representa- 
tive whether there should be given 
an administrative remedy and if so 


what it shall be’. The Treasury in 
No. 


followed the line that the definition 


General Ruling 11 evidently 


9 


restrictions of Section 2, which were 


statutory, could be administratively 


overruled under Section 5(b) (3), 
which undertook to give The Presi- 
dent power to prescribe definitions. 
But the Treasury overlooked the lim- 
that the 


had to be 


itation definitions pre 


scribed not inconsistent 
with the purposes of the subdivision, 
which must be read as a part of the 
entire Act, and that where a class of 
persons is set up for restrictive han 
dling, those outside the class cannot 
arbitrarily and by administrative o1 


even judicial action be included. 
Inauguration of the List 

of ‘Blocked Nationals” 

The origin of the List is the Presi- 
dential July 17, 
1941 (five months before Pearl Har- 


Proclamation of 


bor), under which the Secretary of 
State and others, including the Sec 
retary of the Treasury, were to pre- 
pare a list of 
(a) certain persons deemed to be, o1 
to have been acting or purporting to 
the 


act, directly or indirectly, for 


benefit of, or under the direction of, 
or under the jurisdiction of, or on 
behalf of, or in 


Germany or Italy® or a national there- 


collaboration with 

of; and 

(b) certain persons to whom, or on 

whose behalf, or for whose account, 
the exportation directly or indirectly 
of any article or material exported 
from the United States, is deemed to 
be detrimental to the interest of na 
tional defense. 
The suggestion some might make 

as excuse, and it still would not satis- 


fy, is that out of precaution this was 
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preparedness for war. But Acting 
Secretary of State Welles, on July 
29, 1941,* promptly dispelled the 
National defense excuse and gave the 
lead to what had been going on out- 
side our borders and for which this 
List really was to be a facility. 
Legally, we were not then at wat 
and we had no “enemies” or “allies 
We 


months ahead of the amendment of 


of enemies”. were then six 
Section 5(b) to contain the phrase 
“During the time of war or during 
any other period of National emer- 
gency declared by The President...” 
But we had ‘‘a Monroe Doctrine on 
Trade’, which this List could imple- 


ment, and it could be coated with 


the National colors and adminis- 
tered without pain. Quoting Mr. 
Welles: 


The chief effect of the publication 
of the list of blocked nationals is to 
deny the benefits of inter-American 
trade to persons who have hitherto 
been using large profits to finance 
under 
mining the peace and independence 
of the Western Hemisphere. Trade 
that had previously been usurped by 


subversive activities aimed at 


such anti-American interests is now 
being transferred into the hands olf 
persons, largely citizens of other re 
publics, who are devoted to the best 
the 
reside, all of which are commit- 
ted to the solidarity of the Americas 


in the face of threats from abroad... . 


interests of countries in which 


they 


[he issuance of the proclaimed 
list, marking who are 
tributing to these anti-American activ- 
ities, is but another step in blocking 


persons con- 


the efforts of those who have sinister 
designs on the Americas . ; 

.. . Publication of the list of blocked 
nationals is a clarifying step in mark 
ing those who under present condi 
tions should not participate in vital 
inte? (Italics 


{merican transactions, 


supplied) 


“Economic and Financial 
Control’’ in the Americas 


The Recommendations (particular- 
ly V, VI and VII) of The Inter- 
\merican Conference on Systems of 


5. Becker Steel Co. v. Cummings, 296 U. S. 76 
80 L. ed. 54; Lockerty v. Phillips (1943); Commercial 
Trust Co. v. Miller, 262 U. S. 51, 56 L. ed. 861 
St. Joseph Stock Yards Co. v. U. S., 298 U. S. 75, 
80 L. ed. 1054, particularly Justice Brandeis’ con- 
curring opinion. 

6. Note that Japan was not included, although 












Control* 
reveal the working plan as not di 


Economic and Financial 


rected alone at “aggressor nations” 
but toward persons who are acting 
“against the political and economic 
independence or security” of the re 
publics. Paragraph 2 of Recommen 
dation V provided: 
That each of the governments o! 
the American Republics, through the 
application of its economic and finan 
cial controls, eliminate from the eco 
nomic life of the respective countr) 
all undersirable influence and activity 
of those persons, real or juridical, re 
siding or situated within the American 
Republics, who are known to be, o1 
to have been, engaging in activities 
inimical to the security of the Western 
Hemisphere. (Italics supplied) 
Careful reading shows this to permit 
one republic to deal with persons in 
any other republic. 

Although this plan of the Inter 
drafted 
fn mid-1942, after we legally were at 


American Conference was 
war, not once in the draft are Ger 
many, Italy or Japan named as the 
“aggressor Nations”. Russian, Span 
ish and other organized activity in 
the area could have been in mind in 
the omission of names. In certain of 
the republics there continues to be 
pronounced activity to propagate 
the idea that the United States is an 
ageressor Nation. Although the plan 
was hemispheric, Canada did not 
participate. 

The Treasury said:® “. . . It is in 
teresting to note that the controls of 
eight of the other American Repub 
lics apply to persons named on the 
Proclaimed List of the United States 
Government”. According to the New 
York Times of August 18, 1942, be 
fore Mexico applied the sanctions, 
information from 


it checked with 


Washington. That means our List, 
and this clearly is in line with Rec- 
ommendation III. Mexico “no longer 
had to guess or make their own in- 


vestigations”. 


the List did include thousands of Japanese. 

7. Department of State Bulletin, V (No. 110) 
page 99. 

8. 1942. See American Journal of Internationa 
Law, January 1943, (Appendix, page 9 ef seq 

9. ‘‘Administration of Wartime Financial and 
Property Controls’, page 17. 


»ntrols 
Lot di 
itions”’ 
acting 
nomic 
the re 
mmen 


ents ol 
ih the 
1 finan 
he eco 
‘ountry 
activity 
cal, re 
nerican 
be, or 
tivities 
Vestern 
) 

permit 
ons in 


Inter 
lrafted 
vere at 
e Ger 
as the 
Span 
yity in 
ind in 
tain of 
to be 
pagate 
s is an 
e plan 
id not 


t is in 
rols of 
Repub 
on the 
States 
e New 
42, be 
ctions, 
from 
er cam: 
h Rec- 
longe1 
wn in- 


rnationa 
et seq.) 
cial and 


In a letter addressed to the Ameri- 
n Bar Association’s Special Com- 
ttee on Custody and Management 
Alien Property,’ the Treasury 
|)epartment referred to persons here 
ho wanted to know reasons for 
nying their contacts with others 
broad, and says: “The publication 
the list, together with General 
cense No. 53, . . . constituted an 
lective measure to introduce the 
iximum amount of certainty and 
lvance notice to persons in this 
intry who were affected by this 
a of our control. Such persons 
longer had to guess or make their 
n investigations .. .” 
But people did continue to guess 
id to investigate. Errors of up to 
en per cent were admitted by the 
State Department in its deletions 
irom the list, after the public “mark- 
Eleven hundred 
nd fifty deletions in three months— 


ng” or branding. 


leaning that many whose “mark- 


ing” admittedly was not justified, 
vould not superinduce a “maximum 
imount of certainty” or stop people 
lrom “guessing”, although the Treas- 
ury’s official publication™ claimed 
that: 

It was recognized that in the prep 
aration of such a list every caution 
must be taken to prevent injustices, 
and to this end the United States 
Government gave great care and at- 
tention. Before a name is added to 
the Proclaimed List, diplomatic and 
onsular representatives in the field 
make a thorough investigation. It 
that investigation definitely discloses 
facts showing that the person investi- 
gated is engaged in activity inimical 
to the security of the Hemisphere, 
that evidence together with a recom 
mendation for inclusion, is trans- 

mitted to Washington for consider- 
ition. The evidence supporting the 
recommendation is carefully scruti- 
nized by a committee composed of 
representatives of five Departments 
ind Agencies of this Government. 


Bureaucratic and 

Arbitrary Procedures 
One must understand that this 
thorough investigation” and _ this 
careful scrutiny” did not include 
ny contact with the person about 
to be “marked”. There was no ad- 
vance notice, no indication of the 
charges, no opportunity to explain 
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or defend, and never any procedure 
or regulations disclosed to the pub- 
lic. The entire machinery in set-up 
and operation had the odor of the 
star-chamber; and any attorney in 
the United States who became too 
aggressive in the opinion of the five 
young men in the chamber could 
be, and I think frequently was, sub- 
jected to petty persecutions and 
handicaps, even though his efforts 
were directed toward supplying his 
own Government and theirs with the 
truth. 

Bureaucracy was at its worst; that 
this was an “intelligence” facility and 
“protection of our sources of infor- 
mation” (which is the last refuge of 
the bureaucrat or the ‘‘dick”) was 
harped 


upon continuously. ‘The 


Treasury officially endeavored to 
cover this as when, in the letter to 
our Association, it referred to “‘diplo- 
matic sources”. The part played by 
personal, business, political, social 
and other motives in reporting vic 
tims, was vicious and very real. The 
appalling fact remains that thou 
sands of admittedly innocent per- 
sons or firms suffered, and will con- 
tinue for all time to suffer, ostracism, 
contempt and huge losses, with no 
provision whatever for relief. 

When the List was abolished, the 
Government buried all of the re- 
maining “errors”, and none will be 
disinterred unless international 
claims are filed. Following a pattern 
familiar in certain Continental coun- 
tries, the Congress piously issued a 
dispensation when it passed retro 
actively Section 617 of the First Wai 
Powers Act: 

All acts, actions, regulations, rules, 
orders and proclamations heretofore 
taken, promulgated, made or issued 
by, or pursuant to the direction of, 
the President or the Secretary of the 
Treasury under the Trading With the 
Enemy Act of October 6, 1917 (40 
Stat. 411), as amended which would 
have been authorized if the provisions 
of this Act and the amendments made 
by it had been in effect, are hereby 
approved, ratified, and confirmed. 


The Extent of the 
Improper Branding 


14,000 
names on the List in October, 1943— 


[here were approximately 


14,000 “definitely disclosed” with a 
“maximum amount of certainty” and 
after “careful scrutiny”, “thorough 
investigation”, ‘facts’, “evidence” — 
found to be culpable to the point of 
“marking” them as Hitler marked 
the Jews. If the monthly average 
around December of 1943 held, there 
were approximately 8,000 improperly 
branded in two years. 

Since the controls of this and other 
Nations were applicable immediately 
upon the listing of a name, the per- 
sons and property of these 8,000 were 
subject to confinement and seizure, 
during the listed interim, for listees 
were to be treated “as though they 
were nationals of Germany” and 
were “‘to be eliminated from the ec- 
onomic life of the republic” in which 
thev were located. 


Some Considerations of Law 

as to the Proclaimed List 

From purely our National interest 
there are several legal objections 
to the List, chiefly based upon lack 
of due process. Aliens, as well as 
citizens, are entitled to the protection 
of the Fifth Amendment to our Con- 
stitution.!? A lack of due process in 
the establishing and maintenance of 
the List can be shown in several 
ways: (1) Failure of Congress to in- 
dicate any standards for classifica- 
tion; (2) Failure to provide any pro- 
cedure, especially an oppor tunity for 
judicial review; (3) Denial of any 
opportunity to know the specific 
charges; (4) Executive encroachment 
upon the legislative function; and 
(5) Administrative findings that 
were arbitrary and capricious. 

Che particular international law 
aspects largely are three: (a) Viola- 
tion of treaty obligations, (b) 
Violation of comity, and (c) Lack of 
“due process” as recognized basis for 
international claims. 


(a) Violation of 
Treaty Obligations 
The subject treated is property or 
property rights. Our international 
10. See the Appendix to the Advance Program 
for the 1943 Annual Meeting. 
11. ‘Administration of Wartime Financial and 
Property Controls’’, page 17. 
12. Russian Fleet Corp., v. U. S., 282 U. S. 481, 
489; Home Ins. Co. v. Dick, 281 U. S. 397. 
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commitments, our deliberate inten- 


tion, and our. actual operations 


were that when this Government 
“marked” an alien, regardless of his 
citizenship, he and his property here 
were to be treated ‘‘as though he was 
a national of Germany or Italy” 
(meaning anything up to and in 
cluding seizure); and the republics to 
the South were to and did exercise 
their controls entirely upon our list 
ing of the name. See Paragraph 2 
of Recommendation V, quoted supra. 


That 


could not legally be enforced against 


such controls or sanctions 


a resident citizen should not now 
evoke argument. Many of the list- 
ees were “friendly” or neutral aliens 
resident in Latin America. Some had 
huge industrial properties there and 
here. Very substantial losses, direct 
ly and indirectly attributable to the 
listing, were incurred as to their en 
joyment of or control over thei 
property, the prohibition of their 
having any contact with them, world- 
wide publication of them as “en- 
emies”’, etc. The property affected 
was not situated in the United States 
alone, nor confined to the Western 
Hemisphere, but included property 
communications 


everywhere, since 


even with agents or families were 
prohibited. Censorship did quite a 
job in this war. 

Ihe purpose and method used in 
the List violate the Convention of 
Union of Paris of March 20, 18853; 


revised at Brussels, December 14, 
1900; at Washington, June 2, 1911; 
at ‘The Hague, November 6, 1925; 
and proclaimed by ‘The President of 
the United States on March 6, 1931." 
Article 2 thereof provides: 


Nations of each of the contracting 
countries shall, in all other countries 
of the Union, as regards the protec 
tion of industrial property, enjoy the 
advantages that their respective laws 
now grant, or may hereafter grant, to 
their own nationals, without any prej- 
udice of the rights spectally provided 
by the present convention. Conse 
shall 
protection as the latter, and the same 
legal 
ment of their rights, provided they ob 


serve the 


quently they have the same 


remedy against any infringe 
conditions and formalities 
imposed on subjects or citizens. 


Nevertheless no condition as to the 
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possession of a domicile or establish- 
ment in the country where protection 
is claimed can be required of those 
who enjoy the benefits of the Union 
for the enjoyment of any industrial 
property rights. 

Che provisions of the legislation of 
each of the contracting countries rel 
ative to judicial and administrative 
proceedings and to competent author- 
ity, as well as to the choice of domicile 
or the appointment of an authorized 
agent, which may be required by the 
laws on industrial property are ex- 
pressly reserved. 

Brazil, Cuba, Dominican Repub- 
lic and Mexico were among the con- 
tracting parties with us. 

Under Article I, the term “indus- 
trial property” is given the broadest 
meaning, so that it cannot fairly be 
argued the convention was limited 
to patent rights even though that 
subject predominated. 

“The provisions of our legislation 
relative to judicial and administra 
tive proceedings and to competent 
authority” require due process of 
law, a disregard to which pervaded 
and produced the origin and main 
tenance of the List. 


(b) Violations of Comity 
This 


than merely the recognition of, and 


aspect is somewhat broader 
respect for, the laws of other Nations. 
It more directly suggests an assump- 
tion of a power by a Government 
which it cannot have; namely, the 
power to fix or change, extraterritori- 
ally, the nationality of an alien 
contrary to the laws of the latter’s 
country. Yet this power precisely is 
what Executive Order No. 8785 at- 
tempted to confer upon the Secretary 
of the Treasury. One of the univer- 
sally recognized rules is that whether 
an individual is a national of a par- 
ticular country is determined exclu- 
sively by the laws of that country.!4 
Code™ 


‘national” means 


Our own Nationality pro- 


vides that the term ‘ 
a person owing permanent allegiance 
to a state. It also provides that the 
term “national of the United States” 
What 


happened was tantamount to a proc 


does not include an alien. 
lamation by the Nazi government 
that a Japanese in Russia should be 


a national of the United States 





gut the Treasury went far b 
yond this. General Ruling No. 1] 
said that a person listed also was an 
“enemy national’. ‘““Enemy”’ certain 
ly was not a new term, in national 
or international law. In the basic Act 
of 1917 


were alleged to rest, the term was c 


upon which our controls 
fined specifically. When we “mark” 
a Swede who temporarily resides in 
Mexico, as one “owing permanent 
allegiance” to Germany, as we did, 
we offended the laws of Sweden, 
Mexico and Germany, as well as ow 
own. Germany was not an “enemy” 
when the List appeared. 

Then we revoked our action as to 
8,000 erroneously listed and no one 
yet knows what nationality we finally 
conferred upon them. 

Section 7 of the 1917 Act, relating 
to the “enemy trading list” which 
Mr. Justice Black said the President 
never had seen fit to use, directed 
the Alien Property Custodian to 
strike from the list where he was 
satisfied that the listee was not an 
enemy or ally of enemy. In Neder- 
landsche Petroleum, etc. v. Intero 
cean Oil Co., 203 N. Y. Supp. 45; 
208 App. Div. 107, the Court said: 
on an enemy trad- 


“The placing, ... 
ing list, of a person’s name did not 
This 


was because of the statutory defini- 


make him an enemy alien.” 
tions. But the placing of a name on 
the Proclaimed List made the person 
an “enemy national” under General 
Ruling No. 11. 

The Courts have been careful to 
observe closely the restrictive defini- 
tions in the 1917 Act. Repeatedly 
they have blocked administrative ex- 
tensions. In Rumely vy. McCarthy, 
250 U. S. 283; 63 L. ed. 983, a do- 
mestic corporation, although owned 
by the enemy government itself, was 
not within the term “enemy”. In 
Hamburg-American v. U. S., 277 
U8: 
poration owned by 


139; 72 L. ed. 822, such a cor- 
enemy _ stock- 


holders also was excluded from the 


834—Covernment Print- 


13. Treaty Series, No. 
ing Office (1931) 

14. Nussbaum 
tional Law''—1943 (page 139). 

15. Act of October 14, 1940 
U.S.C.A., Section 501. 


Principles of Private Interna- 


chapter 876; 8 
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definition. See, also, Behn, Meyer 

Co. v. Miller, 266 U. S. 457, as to 
| British colonial corporation owned 
by alien enemies. 


(c) Effects on International Claims 


Denial of justice which prejudices 
rsonal or property rights is an es- 
lished basis for sustaining a claim 

by the government of an alien, res- 

lent or non-resident.'® Here is 

where the “due process” question 
irises, supplemented by the countless 
precedents in international claims, 
for many of which our own Govern- 
ment was responsible. Hackworth 
quotes’? Secretary Hull’s statement 
to the Mexican Ambassador: 

The whole structure of friendly in- 
tercourse, of international trade and 
commerce, and many other vital and 
mutually desirable relations between 
nations indispensable to their prog- 
ress, rest upon the single and hitherto 
solid foundation of respect on the part 
of governments and of peoples for 
each other’s rights under international 
justice. ...° 

The Supreme Court well expressed 

t:18 


The law of nations requires every 
national government to use “due dili- 
gence” to prevent a wrong being done 
within its own dominion to another 
nation with which it is at peace, or 
to the people thereof. 


Requisites of ‘‘Due Process”’ 
in International Law 


The indispensable requisites of due 
process in international law are 
substantially the same as in our Na- 
tional law—at least the rudiments 
such as notice prior to the ‘“mark- 
ing”, acquainting the alien with the 
specific charges and extending a fair 
opportunity to meet them, guaran- 
tees against arbitrary and capricious 
decisions, provision for judicial or 
other review of administrative de- 
cisions, possession of jurisdiction; 
fairness in proceedings—not one of 
which was present in the handling 
of the List. 


In one of the military zone exclu- 
sion cases! a naturalized citizen was 
notified of a hearing set to determine 
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whether he should be removed from 
a coastal area where he was in busi- 
ness. He could produce witnesses 
and present evidence. ‘“No oppor- 
tunity for cross-examination of wit- 
nesses was afforded him, nor was he 
informed of the nature and cause of 
the accusations against him.” ‘The 
military officers relied upon “‘confi- 
dential reports” made by the various 
“investigative agencies” and ordered 
his removal. The Court on appeal 
examined the facts in these reports 
and held that the military order 
“was an excessive exercise of author- 
The question 
whether there was substantial evi- 


ity and_ invalid.” 


dence to support the finding of the 
departmental officers was therefore 
reviewed. In the List cases, no such 
appeal was provided. Before answer- 
ing the first case filed in Court, the 
Government abolished the List. 

The first notice to the List victim 
is the branding or “marking” which 
per se accomplishes the damage. 

Never has it been known that spe- 
cific charges, in a form which intelli- 
gently or fairly could be met, were 
disclosed to the List victim or his 
attorney. This meant that the de- 
fense had to be a negative and the 
evidence of a circumstantial and 
cumulative character, at times cover- 
ing the victim’s entire life, in the 
hope that there would be covered 
the secret charge. Notoriously, where 
“intelligence” officers are in the sad- 
dle, mere rumors, anonymous letters, 
suspicions and vague bases are given 
weight. Unscrupulous commentators 
and publications take up the hue 
and cry and exaggeration is the order 
of the day. 


Narration of a Reported 
“Historic” Incident 


In one historic incident an ambas- 
sador threatened the alien’s Amer- 
ican attorney that if the defense was 
not abandoned the ambassador 
“would feel compelled to report to 
his department” the facts he knew 
against the “most dangerous Nazi”, 
who incidentally was living in the 
country to which the ambassador 
was credited. The so-called ‘“thor- 





ough investigation by our foreign 
representatives” evidently overlooked 
the ambassador whose office was to 
make the report. It involved mil- 
lions of dollars. 

The American attorney was or- 
dered to return home without at- 
tempting to obtain the truth to pre- 
sent to his own Government through 
the ambassador’s own department. 
The man under charges was con- 
sidered not entitled to any defense. 
Every possible obstacle, at home and 
abroad, was raised to embarrass or 
prevent the presentation of any evi- 
dence on behalf of the victim—de- 
nial or withholding of passport, com- 
pelling the attorney to register and 
report as a “foreign agent”, inter- 
ruptions of telephone conversations, 
warnings as to the penal provisions 
of General Ruling No. 11, surveil- 
lance and shadowing, complete re- 
versal of a ruling to compel a special 
license—the latter a master-piece 
which, while licensing the attorney 
to appear as such, specifically pro- 
hibited him from contacting his 
client or from making any arrange- 
ment for fees or expenses! 

Finally, when the voluminous pe- 
tition, etc., was filed, not even the 
courtesy of an acknowledgment of its 
receipt could be obtained until per- 
sonal orders for it were issued by the 
Secretary of State, after protest. One 
could not expect an opportunity to 
appear before the star-chamber 
group to discuss or argue either law 
or facts. An attorney for a listed 
person, although confining his activ- 
ity to appearing before the State 
Department to give it the truth, was 
a person “acting for’’ the listee and 
therefore the attorney was an “en- 
emy national” under General Ruling 
No. ll! The “committee” merely 
was not satisfied with the evidence of 
the defense. It never questioned or 
suggested any incident which it 
would like explained or clarified in 


16. Hackworth: Digest of International Law, Vol. 
V, Sec. 522; Wormser: Collection of International 
War Damage Claims (1944), Chapter X. 

17. Ibid., Vol. Ill, page 655. 

18. U. S. v. Arjona, 120 U. S$. 479. 

19. Ebel v. Drum, 52 Fed. Supp. 189. 
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and 
Law Book Dealers 
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OPENING OF OFFICES 
at 241 N. Pennsylvania St. 


Indianapolis 4, Indiana 


to SELL any law books you 
may need, new or used, at 
reasonable prices. 


to BUY any books you may 
have for sale if at all mar- 
ketable. 


to APPRAISE or SERVICE 


any law library in the country. 


to CONSIDER the publication 


of any law book you deem 
useful to the profession. 


You have known me for 
many years as sales manager 
in the law department of a 
leading publishing house. My 
associates and | pledge our 
keenest efforts to give you 
the utmost in service. 


We will be delighted to 
have your advice and criti- 
cisms re publishing or distri- 
bution of legal literature. 


ALLEN SMITH 


241 No. Penn. St. Indianapolis 4 
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the interest of decent administration 
or fair play and this from the depart- 
ment whose head spoke (supra) of 
“the single and hitherto solid foun- 
dation on the part of governments 
and peoples for each other’s rights 
under international justice”. 
Treatment such as has been shown 
cannot be expected to be overlooked 
by a neutral and friendly govern- 
ment which regards the rights of its 
nationals so treated. There is a strik- 
to United 
Great Britain (the so-called Robert 
FE. Brown case), where the South 


ing States v. 


analogy 


\frican Union set about “eliminat- 


ing from the economic life of” that 
country an American citizen: 

... we are persuaded that on the 
whole case, giving proper weight to 
the cumulative strength of the numer- 
ous steps taken by the Governmeiit of 
the South African Republic with the 

intent to defeat Brown's 
claims, a definite denial of justice took 
place. We cannot overlook the broad 


obvious 
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headnote them for quick refer- 
ence—speed them to you in 
time to prevent oversights. 
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facts in the history of this controversy 
All three branches of the Government 
conspired to ruin his enterprise. The 
Executive Department issued procla 
mations for which no warrant could he 
found in the Constitution and laws of 
the country. The Volksraad enacted 
which on its face, 
violence to fundamental principles of 
justice recognized in every enlightened 
community. The judiciary, at first r 
calcitrant, 


legislation does 


was at length reduced 
submission and brought into line wit! 
a determined policy of the Executiv 
to reach the desired result regardless 
of Constitutional guarantees and in 
hibitions. 


To me it all adds up to an ugly 
precedent which should give all of us 
concern. One may search the books 
and reports, I think, for an incident 
or system, in any country, where 
there was less of due process or more 
arbitrary and capricious high-hand 
edness, than was manifest in and to 
our country’s “Proclaimed List of 
Blocked Nationals”. It is in the hope 
that such a lawless and alarming 
course of action may be deprived of 
status as an unchallenged precedent 
that this statement of its illegality is 
made here. It is preferable, it seems 
to me, that the challenge come in our 
own country and from within our 
profession of law than from any 
other land. 


20. Hackworth: Digest of International Law, Vo 
V, page 530. 
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Nominating 
Petitions 


ALABAMA 
To the Board of Elections: 


undersigned hereby nominate 
William Logan Martin, of Birming- 
ham, for the office of State Delegate 

» and from the State of Alabama to 

elected in 1947 for a three-year 
erm beginning at the adjournment 
{ the 1947 Annual Meeting: 

Mr. John W. Vardaman of Annis- 
ton, 

Messrs. Harvey Deramus, Henry 
Upsom Sims, Peyton D. Bibb, Need- 
ham A. Graham, Jr., Paul Johnston, 
Sidney W. Smyer, Geo. W. Yancey, 
}. A. Simpson and Claude D. Ritter 
of Birmingham; 

Mr. John A. Caddell of Decatur; 

Mr. Oscar L. Tompkins of Dothan; 


Messrs. C. A. Poellnitz, Jr. and H. 


\. Bradshaw of Florence; 
Mr. James B. Allen of Gadsden; 
Mr. Calvin Poole of Greenville; 
Mr. C. L. Watts of Huntsville; 
Mr. W. W. Bankhead of Jasper; 


Mr. Sidney P. Smith of Livingston; 
Messrs. Lucien D. Gardner and 


Wm. Inge Hill of Montgomery; 
Mr. L. J. Tyner of Opelika; 
Mr. A. M. Pitts of Selma; 
Mr. Clopper Almon of Shefheld; 


Mr. Devane K. Jones of Tus aloosa. 


KENTUCKY 


To the Board of Elections: 


The undersigned hereby nominate 
Greenberry Simmons, of Louisville, 
for the office of State Delegate for 
ind from the State of Kentucky to 
be elected in 1947 for a three-year 
term beginning at the adjournment 


f the 1947 Annual Meeting: 


Mr. A. B. Chandler of Versailles; 
Mr. Odis W. Bertelsman of New 


port; 


Mr. Flem D. Sampson of Barbour- 


ville; 


Messrs. Nelson D. Rhodes and 


Chenault Huguely of Danville; 


Mr. John L. Smith of Catlettsburg; 
Messrs. Robt. T. Caldwell and 
Howard Van Antwerp, Jr. of Ash- 
land; 

Mr. C. E. Rankin of Harrodsburg; 
Mr. Alvine E. Evans of Lexington; 





Messrs. Hunter M. Shumate and 





Thomas D. Shumate of Irvine; 
Messrs. Sam Manly III, J. V. Nor- 
man, John G. Heyburn, Gavin H. 
Cochran, Wm. D. Becker, John T. 
E. Stites, Lee S. Jones, Lorenzo K. 
Wood, Irvin Marcus, Lawrence S. Re 
Leopold, J. J. Kavanagh, S. J. Stall- i : 


ings and Mrs. Laura Miller (Derry) ih j/Z\> 
of Louisville. Cel 


TENNESSEE 
To the Board of Elections: Veluctiens 


The undersigned hereby nominate 


4 ‘ % } 

- a7\' heovles 
Whitworth Stokes, of Nashville, fon Property Ke bos 
the office of State Delegate for and Deprecistio¢n 


from the State of Tennessee to be 








elected in 1947 for a three-year term Studies 

beginning at the adjournment of the oS : 

1947 Annual Meeting: OUVvek Lifts Years 
Messrs. Robert T. Kennerly, Rich eb Sepeice 





ard Marshall, Richard M. Atkin- 
son, George Clark Anderson, John 
J. Hooker, F. M. Bass, Jr., David 


M. Keeble, W. Cornelius Breed- SS. 
love, O. V. Meyers, James A. New 19 


man, Thos. O. H. Smith, Lindsey 











' of 

M. Davis, W. P. Cooper, E. D. ansr® gts: 
Jackson, H. B. Weimer, Paul A.) conro sage 
Green, Alfred T. Adams, James Rte? a 

\4 
W. Crutcher, George H. Cate, co ve yENC 
George H. Armistcad, Jr., Henry coN Oo 
Goodpasture, Wm. F. Carpenter, S* 


yn 
Paul L. Williams, Dan E. McGu- poTel 


gin and Chester D. Rippey of \\ 
Nashville. AYO 








HERBERT J. WALTER 
Examiner and Photographer of Questioned Documents 
HANDWRITING EXPERT 
100 NORTH LA SALLE STREET, CHICAGO 2 


George B. Walter, Associate CENtral 5186 
“Thirty Years Experience” 








EDWIN H. FEARON oan ceed teas emma 
Examiner and Photographer of Questioned Documents 
HANDWRITING EXPERT 

GRANITE BUILDING PITTSBURGH 22, PA. Tel. ATlantic 2732 

Office and laboratory completely equipped with modern optical, chemical, and photo- 

graphic apparatus to demonstrate the facts in connection with questioned handwritten 

and typewritten documents, and to prove these facts in court. 
Over thirty years experience 
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Classitied 





RATES /0 cents per word for each in- 
sertion: minimum charge $1.20 pay- 
able in advance. 
15th of the month preced- 
Allow 


30x number. 


Copy should reach 
us by the 
ing month of issue. two extra 


words for 


LAW BOOKS, NEW, USED, BOUGHT, SOLD. 
Request free info natio Joseph Mitchell, 5738 
Thomas Ave., Phil sddiehin, Pennsylvania. 





LAW LIBRARIES OR LESSER COLLEC- 

tions of esteemed used law books purchased. 
Our 48-page printed catalog, free on request, lists 
some used law s we have for sale, also indi- 
cates the type of material we will purchase. 
Crartor’s Boox Store, Baton Rouge 6, Louisiana. 


UNITED STATES GOVERNMENT PUBLI- 


cations at regular Government prices. No de- 
posit—_Immediate Service—Write Nationa, Law 
Boox Company, 1110—13th St. N. W., Washing- 


ton, D. C 





LAW BOOKS BOUGHT, SOLD, EXCHANGED 
Irvinc Kotus, Metropolitan Bldg., Vancouver, 
Washington. 





USED LAW BOOKS BOUGHT AND SOLD 

State Reports, Reporter System units, Digests 
Amer. Law Reports, Text-Books, = 
etc. Correspondence solicited. R. V. OYLE, 
705-07 Cotton Exchange Blidg., Oklahoma City, 
Oklahoma. 


WHEN YOU HAVE A DOCUMENT PROB- 

lem of any kind send for “Questioned Docu- 
ments, Second Edition,” 736 Pages, 340 Illustra- 
tions, $10 Delivered, also “Questioned Document 
Problems” (a new book); 546 pages, $6 Delivered. 
AvBERT S. Ossorn, 233 Broadway, New York City. 


LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. Cecit SKipwita, 
215 West 7th Street, Los Angeles 14, California. 


LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. CrarK BoarRDMAN 
Co., Lrp., 11 Park Place, New York City. 





“THE HAND OF HAUPTMANN,” Story of 
Lindbergh Case by Document Expert Cited by 





John Henry Wigmore, 368 Pages, 250 Illustra- 
tions. Price $5.00. J. V. ne &J . Haine, 
15 Park Row, New York 7, N. Y. 


EVERYTHING IN LAW BOOKS, Geo. T. 
Biset Co., Philadelphia 6, Pa. 








BUY 
cases, 

7 ers Service Company, 
, Missouri. 


~SELL—TRADE- 
steel shelving, filing cabinets, etc., 
715% Chestnut, St. 


-LAW BOOKS, BOOK- 
Law- 


Louis 





PAMPHLET SUMMARY OF I.C.C. MOTOR 

Carrier Safety Rules by Joseph Kadans, of 
Baltimore Bar, 25c. Hicuway Service Bureau, 
Box 4408, Brookland, Washington 17, D.C. 





416 American Bar Association Journal 








SHAW —-INTERFERENCE— PRACTICAL IN 
all American-English jurisdictions. Selected 
Cases, Annotated—from 1582—Statutes from 1349 


2300 Citations. First reported invasion of “oe 


ance field——actual and punitive damages—interfer 
ence with another Insurer (2 Chapters). Of vital 
interest to Insurance Counsel—<all others. 1106 
pages--$10. Pioneer Publishing Co., Muncie, In- 
diana 


LAW BOOKS--WE CAN SUPPLY THE FOL- 
lowing sets at this time: New York oy 
Law Quarterly Review, Journal of Criminal 
and Criminology, Air Law Review, Notre ome 
Lawyer, American Law Review, Central Law 
Journal, Oregon Law Review, Cincinnati Law Re- 
view, American ee of International Law, 
U. S_ Treasury Decisions under Internal Reve- 
nue, U. S. Interstate Commerce Commission Re- 
ports, U. S. Attorney General’s Opinions, Deci- 
sions of Commissioner of Patents, U. S. Court of 
Claims, American Law Reports, American Mari- 
time Cases. Dennis & Co., Inc., 251 Main Street, 
Buffalo, N. Y. 


WIGMORE’S SCIENCE OF JU- 

dicial Proof, Third Edition, good condition 
Will pay premium. Donald S. Dissman, Attorney, 
First National Bank Building, Chillicothe, Illinois. 


WANTED 


BANKRUPTCY ACT, WITH AMENDMENTS, 
including New Referee’s Bill, General Orders 
in Bankruptcy, compact and completely indexed. 
Edited by Hiram E. Casey, Bankruptcy Lawyer, 
of the Los Angeles Bar. Pamphlet Edition, $2.50 
Bound in Fabricoid Edition, $4.00. Distributed 
by O. W. SmitH Lecat Book Suop, 106 South 
Broadway Street, Los Angeles 12, California. 


SHAW INTERFERENCE — FURNISHES 
quick access to a daily expanding field Pro- 

nounced : ““A modern commentary equal | to Kent.’ 
‘A summary original and penetrating.”’ ‘‘A reposi- 


tory of information and critical discussion which 
cannot but be useful to the lawyer but to those of 
us who are studying the science of the law.’’ 1106 

iges--$10. Pioneer Publishing Co., Muncie, In- 
in 1 


HANDWRITING EXPERTS 





EDWARD OSCAR HEINRICH, B.S., 24 
California St., San Francisco 11. Experienced 


consulting and scientific laboratory service avail- 
able when you have a suspected or disputed docu- 
ment problem of any kind. For additional in- 
formation see Martindale Hubbell Law Directory, 
San Francisco listings. 

Authentication problems in the fields of philately, 
diplomatics and the fine arts accepted for solution 





from serious collectors and administrators of 
estates. Write for further information. 
SAMUEL R. McCANN, EXAMINER OF 


Questioned Documents, Office and Laboratory 
Ward Building. Telephone 5723—Yakima, Wash- 


ington. 





JOSEPH THOLL, 304-06 SCHOFIELD BLDG., 
A. veland, Ohio. Examiner and Photographer 


Questioned Documents. 15 years’ experience 
pale Army Intelligence, the legal profession 
and official agencies. Photographic Specialist. 





VERNON FAXON, 134 NORTH LA SALLE 

Street, Chicago 2, Illinois. Telephone CENtral 
1050. Questions regarding identification of hand- 
writing, typewriting, forgeries, etc. 





BEN GARCIA. EXAMINER OF ALL CLASS.- 
es of suenes handwriting and typewriting. 





7 years of practical experience. 308 Quincy Build- 
ing, Denver, Colorado. 
M. A. NERNBERG, EXAMINER OF DIS- 


puted Documents. Twenty-five years’ experience. 
Formerly specially employed by the United States 
Government as handwriting ex ert in cases in- 
volving ndwriting. Law & inance Building, 
Pittsburgh, Pa. Phone Atlantic 1911. 





INVESTIGATORS 


CALIF. COMPLETE IN- 
for attorneys. Raymonp & 
San Francisco, 4. 


SAN FRANCISCO, 
vestigation service 
Hatt, 58 Sutter St., 








LAW BOOK EDITORS 





PUBLISHER OF LAW BOOKS DESIRES TO 
secure the services of experienced law writers 
30x LP, AmeErRICAN Bar AsSOCIATION JouRNal 

1140 North Dearborn Street, Chicago 10, Illinoi 


MISCELLANEOUS 


BOOK CASES-—-USED—GOOD CONDITION 

Globe-Wernicke, Macey, Hale, Lundstrum, Stew 
art and Gunn bookcases in light oak, dark oak, 
walnut and mahogany finish. Price: $6.00 per case; 
$5.50 per top; $5.50 per base. Check with order 
freight collect. If you wish to match your cases 
indicate color, style and pattern numbers; type of 
base, whether open or closed; and type of to; 
whether square or convex. Lawyers Service ( 
715% Chestnut, St. Louis 1, Missouri. 


BOOKPLATES FOR BOOKLOVERS. DE 
signed especially for you. C. VALENTINE Kirey 
154 Willow Avenue, Camp Hill, Pennsylvania. 


POSITIONS WANTED 


CO-AUTHOR OF NATION 


TAX ATTORNEY 


ally distributed text on Federal Taxation; 
present head of tax department of accounting 
firm. Experienced tax planning and litigation 


Desires association with progressive law firm. Box 
DA, AMERICAN Bar ASSOCIATION JOURNAL, 1140 
N. Dearborn Street, Chicago 10, Illinois. 


DISTRICT OF COLUMBIA ATTORNEY, 

eighteen years general practice, would like asso- 
ciation as Washington representative of out-of- 
town firm. All office facilities available. Box LM, 
AMERICAN Bar AssociaTION JoURNAL, 1140 North 
Dearborn Street, Chicago 10, Illinois. 


INDIANA LAWYER UNDER 35 INTERESTED 

in partnership to enter practice in medium size 
Indiana city. Inexperienced man considered. Give 
particulars of background, education and ex 
perience. Box DD, American Bar ASSOCIATION 
JourNnaL, 1140 North Dearborn Street, Chicago 10, 
Illinois. 


LAWYER- ENGINEER, LL.B. AND B.S. IN 

Engineering (electrical); 3% years experience 
in U.S. Army Signal Corps, including radio, 
micro-w ave communications, training, and adminis- 

ation. 2% years experience in banking, including 
ccoutiing and investments. Desires position offer 
ing opportunity to enter field of engineering ad- 
ministration. Box RJ, AMERICAN Bar ASSOCIATION 
, 1140 North Dearborn Street, Chicago 10, 





JouRNAI 
Illinois. 


LAWYER, LABOR RELATIONS AND AD- 

ministrative Law Specialist, Order of the Coif, 
Law Review. Five years’ experience in Federa! 
Government in responsible positions. Experience 
in private practice. Desires permanent position 
with law firm or corporation. Box EL, AMERICAN 
Bar AssoctaTION JouRNAL, 1140 North Dearborn 
Street, Chicago 10, Illinois 





TREASURY DEPT. LAWYER, LL.B., 

desires responsible position offering wider op 
portunity; admitted New York State, 1936; years 
of extensive private and government al practice, 
particularly in administrative law, legislative 
claims and trial work; banking experience; ex 
cellent references. Box KE, American Bar As 
SOCIATION JouRNAL, 1140 North Dearborn Street, 
Chicago 10, Illinois 





LL.M.., 





ROBES 


JUDICIAL ROBES-—-CUSTOM TAILORED— 
The best of their kind—satisfaction guaranteed 
Catalog J sent on request. Bentiey & Simon, 

Inc.. 7-9 West 36th St., New York 18, N. Y. 
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POSSESSION WILL BE 
TEN POINTS OF THE LAW 


Q 
it 2900 You Ouwm 
F\merICAN _JURISPRU DENCE 


_— Oe — 


THE POPULAR saying “Possession is nine points of the 
law” is a popular exaggerated half-truth about the law. 
About all it actually means is that possession creates a 
rebuttable presumption of ownership. See volume 20 
Am. Jur. page 233, section 237, Evidence. ® Even posses- 
sion of the fruits of crime is a mere fact which may be 
shown against the accused as indicating his guilt and is not 
a presumption of law See volume 20 Am. Jur. page 220, 
section 225, Evidence. ® In regard to real property, peace- 
ful possession is prima facie evidence of ownership. See 
volume 20 Am. Jur. page 230, section 235, Evidence. ® 
When you own AMERICAN JURISPRUDENCE you 
have possession of all the principles which underlie case 
law. This clear statement of the rules which govern 
modern law is the basic library unit in thousands of law 
offices. ® Let us tell you how easily you can add it to 
your library today. 


THE LAWYERS CO-OPERATIVE PUBLISHING CO., Rochester 3, N.Y. 
BANCROFT-WHITNEY COMPANY - - San Francisco 1, California 





























ETERANS’ 


With a Statement Regarding t 


GENERAL OMA 


All text of Statute 
Verifie 


Complete to 1947 
$15.00 delivered 


Up-to-Late 
With 1947 Pocket Par: 


West Publishing Co 
St. Paul 2, Minn. 














